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Some third parties simply maintain a list of approved individuals, while others train mediators. Lists may be
"open" any person willing and suitably qualified can join or a "closed" panel invitation only. Alternatively,
private panels co-exist and compete for appointments e. For example, a mediator could be liable for
misleading the parties or for even inadvertently breaching confidentiality. Despite such risks, follow-on court
action is quite uncommon. Only one case reached that stage in Australia as of Damage awards are generally
compensatory in nature. Liability in Contract arises if a mediator breaches written or verbal contract with one
or more parties. The two forms of breach are failure to perform and anticipatory breach. Limitations on
liability include the requirement to show actual causation. Liability in Tort arises if a mediator influences a
party in any way compromising the integrity of the decision , defames a party, breaches confidentiality, or
most commonly, is negligent. Liability for Breach of Fiduciary Obligations can occur if parties misconceive
their relationship with a mediator as something other than neutrality. Since such liability relies on a
misconception, court action is unlikely to succeed. The case involved two sisters who settled an estate via
mediation. Only one sister attended the mediation in person: An agreement was executed. At the time it was
orally expressed that before the final settlement, taxation advice should be sought as such a large transfer of
property would trigger capital gains taxes. One year later, when Tapoohi realized that taxes were owed, she
sued her sister, lawyers and the mediator based on the fact that the agreement was subject to further taxation
advice. The original agreement was verbal, without any formal agreement. Tapoohi, a lawyer herself, alleged
that the mediator breached his contractual duty, given the lack of any formal agreement; and further alleged
tortious breaches of his duty of care. Although the court dismissed the summary judgment request, the case
established that mediators owe a duty of care to parties and that parties can hold them liable for breaching that
duty of care. Habersberger J held it "not beyond argument" that the mediator could be in breach of contractual
and tortious duties. Such claims were required to be assessed at a trial court hearing. United States[ edit ]
Within the United States, the laws governing mediation vary by state. Some states have clear expectations for
certification, ethical standards and confidentiality. However, such laws only cover activity within the court
system. Community and commercial mediators practising outside the court system may not have such legal
protections. State laws regarding lawyers may differ widely from those that cover mediators. Professional
mediators often consider the option of liability insurance. Evaluative mediation[ edit ] Evaluative mediation is
focused on providing the parties with an evaluation of their case and directing them toward settlement. During
an evaluative mediation process, when the parties agree that the mediator should do so, the mediator will
express a view on what might be a fair or reasonable settlement. Facilitative and transformative mediators do
not evaluate arguments or direct the parties to a particular settlement. In Germany, due to national regulation
"evaluative mediation" is seen as an oxymoron and not allowed by the German mediation Act. Therefore, in
Germany mediation is purly facilitative. Instead, the Facilitative mediator facilitates the conversation. These
mediators act as guardian of the process, not the content or the outcome. During a facilitative mediation
session the parties in dispute control both what will be discussed and how their issues will be resolved. Unlike
the transformative mediator, the facilitative mediator is focused on helping the parties find a resolution to their
dispute and to that end, the facilitative mediator provides a structure and agenda for the discussion.
Transformative mediation Transformative mediation looks at conflict as a crisis in communication. Success is
not measured by settlement but by the parties shifts toward a personal strength, b interpersonal responsiveness,
c constructive interaction, d new understandings of themselves and their situation, e critically examining the
possibilities, f feeling better about each other, and g making their own decisions. Those decisions can include
settlement agreements or not. Transformative mediation practice is focused on supporting empowerment and
recognition shifts, by allowing and encouraging deliberation, decision-making, and perspective-taking.
Narrative mediation[ edit ] The narrative approach to mediation shares with narrative therapy an emphasis on
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constructing stories as a basic human activity in understanding our lives and conflict. In objectifying the
conflict narrative, participants become less attached to the problem and more creative in seeking solutions.
The process begins as a standard mediation, but if mediation fails, the mediator becomes an arbiter. This
process is more appropriate in civil matters where rules of evidence or jurisdiction are not in dispute. The
parties awareness that the mediator might later act in the role of judge could distort the process. Using a
different individual as the arbiter addresses this concern. Online dispute resolution Online mediation employs
online technology to provide disputants access to mediators and each other despite geographic distance,
disability or other barriers to direct meeting. Online approaches also facilitate mediation when the value of the
dispute does not justify the cost of face-to-face contact. Biased mediation[ edit ] Neutral mediators enter into a
conflict with the main intention in ending a conflict. This goal tends to hasten a mediator to reach a
conclusion. Biased mediators enter into a conflict with specific biases in favor of one party or another. Biased
mediators look to protect their parties interest thus leading to a better, more lasting resolution. It differs from
adversarial resolution processes by virtue of its simplicity, informality, flexibility, and economy. Mediation
provides the opportunity for parties to agree terms and resolve issues by themselves, without the need for legal
representation or court hearings. Success is unlikely unless: All or no parties have legal representation.
Mediation includes no right to legal counsel. All parties are of legal age although see peer mediation and are
legally competent to make decisions. Conciliation[ edit ] Conciliation sometimes serves as an umbrella-term
that covers mediation and facilitative and advisory dispute-resolution processes. For example, both processes
involve a neutral third-party who has no enforcing powers. One significant difference between conciliation
and mediation lies in the fact that conciliators possess expert knowledge of the domain in which they
conciliate. The conciliator can make suggestions for settlement terms and can give advice on the
subject-matter. Conciliators may also use their role to actively encourage the parties to come to a resolution. In
certain types of dispute the conciliator has a duty to provide legal information. This helps ensure that
agreements comply with relevant statutory frameworks. Therefore, conciliation may include an advisory
aspect. Mediation is purely facilitative: Instead, a mediator seeks to help parties to develop a shared
understanding of the conflict and to work toward building a practical and lasting resolution. They both offer
relatively flexible processes. Any settlement reached generally must have the agreement of all parties. This
contrasts with litigation , which normally settles the dispute in favour of the party with the strongest legal
argument. In-between the two operates collaborative law , which uses a facilitative process where each party
has counsel. Counselling[ edit ] A counsellor generally uses therapeutic techniques. Someâ€”such as a
particular line of questioningâ€”may be useful in mediation. But the role of the counsellor differs from the role
of the mediator. The list below is not exhaustive but it gives an indication of important distinctions: A
mediator aims for clear agreement between the participants as to how they will deal with specific issues. A
counsellor is more concerned with the parties gaining a better self-understanding of their individual behaviour.
A counsellor is fundamentally concerned about how people feel about a range of relevant experiences. A
counsellor may find it necessary to explore the past in detail to expose the origins and patterns of beliefs and
behaviour. A mediator controls the process but does not overtly try to influence the participants or the actual
outcome. A counsellor often takes an intentional role in the process, seeking to influence the parties to move
in a particular direction or consider specific issues. A mediator relies on all parties being present to negotiate,
usually face-to-face. A counsellor does not necessarily see all parties at the same time. A mediator is required
to be neutral. A counsellor may play a more supportive role, where appropriate. Mediation requires both
parties to be willing to negotiate. Counselling may work with one party even if the other is not ready or
willing to participate. Mediation is a structured process that typically completes in one or a few sessions. Early
neutral evaluation[ edit ].

Page 2

A LAWYERS GUIDE TO EFFECTIVE NEGOTIATION AND MEDIATION pdf
2: Impartiality in Mediation | Resources for Mediation
Mediation Strategies: A Lawyer's Guide To Successful Negotiations Founded in , BAY Mediation and Arbitration
Services, LLC, is one of the fastest growing alternative dispute resolution companies in Georgia.

Negotiations occur constantly on micro and macro scales, both in the office and in everyday life. As in-house
counsel, you are sure to encounter numerous types of negotiations as part of your daily tasks, such as salary
negotiations, contract negotiations with outside counsel, settlement negotiations during litigation, union
negotiations, purchase order negotiations, and more. This QuickCounsel provides a summary of the
advantages and disadvantages of different types of negotiating formats, negotiating styles and preparation
strategies. Negotiation Formats While countless types of negotiations exist, running the gamut from
negotiating with your spouse over which tv show to watch to settling a civil suit, there are only two main
formats in which these negotiations take place. Positional bargaining , also known as distributive negotiation,
involves arguing based on a position. Each side takes an extreme position based on its wants, needs, and
limitations. These positions are almost always on opposite ends of the spectrum. The parties then treat the
negotiation as a zero-sum game in which only one party can "win" the negotiation. By starting with an
extreme initial position, the parties are then forced to make concessions to reach agreement. The smaller the
concessions made, the more victorious one party feels. However, by starting with extreme positions and
making only small concessions, the parties find that the negotiations become tense and drag on. A failed
negotiation results when a stalemate is reached, and no final agreement is made. Positional bargaining is best
characterized by a pie analogy - each party is competing for the biggest slice of the pie. The negotiating room
grows hostile, and communications may involve threats and lack transparency. A lack of trust ensues, and the
future of the relationship may seem precarious. As the negotiation continues, parties grow even more
entrenched in their positions, refusing to change their minds. Parties strongly commit themselves to one
position and one position only and focus only on their own goals. Despite its flaws, there is a time and place
for positional bargaining. It works best when haggling on price, compromising on a position with another
party that has conflicting underlying interests, or acting in a situation of immediate crisis. Principled
negotiation , also known as integrative negotiation, is another negotiation format in which parties work
together to forge a value-creating agreement that leaves both parties happy with the outcome and with the
status of the relationship. Principled negotiation creates a collaborative environment in which parties establish
shared interests and work together to build mutually beneficial solutions. Parties are able to understand each
other and trust each other while also being creative in solving the shared problem. Rather than thinking in
terms of positions, the parties think in terms of interests and problems. Rather than a zero-sum game,
principled negotiation leaves both parties no worse off than when they started the negotiation. Principled
negotiation can also be characterized by a pie analogy - each party collaborates with the other to try to create a
bigger, mutually beneficial pie in which to share. There are five main negotiation styles. Each negotiation
style deals with conflict differently. These five styles are competing, collaborating, compromising, avoiding,
and accommodating. Each style has its advantages and disadvantages , and it is crucial to be tactical in which
style you choose, considering such factors as the style of the other negotiator and the type of negotiation. The
competing style is the most adversarial style. Negotiators who gravitate to this style see negotiations as
competitions that have winners and losers. The other negotiation styles see competing negotiators as
aggressive and strategic. However, the competing style does not work well when used against another using
the competing style; often, deadlock occurs, and relationships become frayed or even hostile. Accommodators
are ready and willing to give information and to make concessions. Accommodators often let the other side of
the table win on issues. This can be dangerous when negotiating against a competing style. However,
accommodators put relationship as a top priority, and this style can be very successful in negotiations in which
mending or maintaining relationships is critical. For example, if your company is in the midst of a crisis, an
accommodative strategy can be very successful at avoiding litigation and appeasing the other party. However,
unless the situation involves a relationship crisis, use accommodative strategies sparingly - giving away too
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many concessions or too much information in a negotiation might lead to a less than ideal outcome. The
avoiding style is passive aggressive and tends to skirt issues rather than confront them head on. Avoiders tend
to come across as less transparent and honest, and lines of communication can be weak. Often times, this style
is employed by negotiators who do not respond well to conflict or aggression. Rather than make
accommodations, the avoiders simply avoid the situation. With that said, an avoiding style has its advantages
in a highly emotional negotiation. Avoiders can avoid confronting emotions and passions and instead focus on
hard numbers in order to reach an agreement. The avoiding style also works fine when the negotiation is
simple or trivial. However, due to looming communication issues, the avoiding style has the ability to result in
deadlock and resentment, as well as strained relationships. If you find yourself using this style and
negotiations have become rocky, consider taking a break from the negotiating table to think through strategy
before returning to negotiations. The compromising style involves meeting halfway. One side makes some
concessions, while the other side makes some concessions. In the end, there are no clear winners, but rather,
what is believed to be a fair result instead occurs. Parties tend to start out at extreme positions, then work their
way to the middle. This style is used often in positional bargaining. It works well when there are time
constraints or there is an ongoing and strong relationship with the other party. While this format helps keep
relationships strong, the agreements are usually not the most optimal agreements for both parties. Parties
brainstorm on how to create mutual value and think outside of the box on collaborating on a solution.
Collaborating is all about value creation and is commonly encouraged by those who support the principled
negotiation format. This style is great at forming strong bonds or maintaining good relationships. However,
the collaborating style is the most consuming style and the most mentally exhausting style. It also requires the
most preparation. In addition, it does not work as well with competing style negotiators as they may try to take
advantage of the situation. In addition, collaborators need to be wary of how much information is shared in
order to avoid being taken advantage of. Negotiation Preparation Strategies While many individuals feel as if
successful negotiations are simply the product of natural skill, the key behind reaching an optimal agreement
is preparation - know the issue, know yourself, and know your party. Preparation includes knowing your needs
and limits, understanding what the other party wants and anticipating their limits, asking the right questions,
and being creative in your proposed solutions. Good preparation allows you to strategize and to think on your
feet in the negotiation room. One of the most popular forms of negotiation preparation involves using a Seven
Elements approach, as first outlined in Getting to Yes: The Seven Elements include interests, options,
legitimacy, alternatives, communication, relationship, and commitment. By considering all of these different
elements of a successful negotiation, you can enter the negotiating room fully prepared and fully informed.
Interests are not positions. Interests are merely the reasons behind a position. Your interests in reaching an
agreement may be readily apparent to you. Try to put yourself in their shoes. Why did they agree to sit down
at the table with you? What will they get out of this agreement? After you devise a list of interests, circle the
common interests. You will highlight these shared interests at the negotiation. Starting off a negotiation on the
same page creates a foundation for agreement down the road. It also creates a sense of mutual understanding at
the table and opens lines of communication. A good agreement fulfills interests, not positions. Second,
brainstorm options for the agreement. Not every agreement involves just a black-and-white agreement on a
monetary amount. How can you create value? What options create value for both parties? For example, if you
are negotiating an employment contract with a new employee, think outside salary. Options can include
benefits such as health care and paid time off, training, trade association memberships, telecommuting, and
more. Options create value and help fulfill even more shared interests. Third, consider how you can add
legitimacy to these options. What objective criteria or standards create a sense of fairness in the transaction?
This dissolves a sense of arbitrariness from negotiations. For instance, if you are negotiating on a real estate
purchase, you can use property appraisals or recent sales as objective criteria. Fourth, think about the
alternatives for both parties. What alternatives do you have if you do not reach agreement? What alternatives
might the other party have? This is your plan B. This puts the value the agreement creates in perspective.
Never forget that the other side might have other competitive offers. Fifth, focus on keeping lines of
communication open. Ask about their interests. Before going into the negotiation room, write out a list of
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questions that you need to ask.

Page 5

A LAWYERS GUIDE TO EFFECTIVE NEGOTIATION AND MEDIATION pdf
3: Effective Negotiation Strategies and Preparation
The process of mediation is a negotiation, but it is also a learning experience. Information will come from the other side
that may affect the evaluation of the case. The mediator will be asked to give opinions on the relative strengths and
weaknesses of positions.

Posted in General Neutrality and the Mediator The essence of effective mediation requires that the process is
maintained and protected by the mediator and this requires absolute neutrality from the mediator, but
moreover it requires that all parties within the process perceive that neutrality. There cannot be effective
mediation if either party feels that the mediator has provided judgement or favour towards either side. The
importance of neutrality In fact where there may be material consequences as a result of the mediation
process, any perceived lack of neutrality acts as a barrier to the communication process and may impede
engagement in the process. Herein lies the difficulty, neutrality is perceptive and cannot be measured, as it has
not been truly defined. According to the journal of law and social enquiry, there does not exist a finite
definition nor tool for measurement. Any studies that do exist rely on mediator reports, participant feedback
and the successful outcome of agreement. According to Cobb and Rifkin 1 mediators define neutrality using
the concepts of justice, power and ideology. During interviews with fifteen mediators involved in community
mediation each sited a time when each of the three concepts came into play. One sited mediation between a
parent and child where the mediator ensured justice through encouragement of the daughter to fully express
views, the second where a severe power imbalance existed and the mediator took one party to private session
to encourage them to fully explain their needs, and a third where the mediator was ideologically at odds with
an institution involved. During each of the three processes the mediators actively checked their own neutrality
so as to preserve the process, and each sites having to actively not act in preference for one client despite
obvious imbalances between the two parties. Moore 2 further tells us that impartiality and neutrality signify
that the mediator can separate his or her opinion from the outcome of the dispute, from the desires of the
disputants and can focus on the ways to help them make their own decisions without unduly favouring one of
them. The final test of this is the acceptance of the disputants of the outcome, as acceptance is likely to be less
if one side feels the mediator was partial to the opposing party. Impartiality in Mediation The notion of
impartiality impacts on neutrality, as for effective mediation to take place the mediator must either discount
his own views, opinions and ideologies or separate them from the process of mediation. For the mediator to
separate bias, induced by personal values, then he must first identify the potential for bias, or lack of neutrality
prior to mediation. This may become clear to the mediator during the pre-mediation meeting and allow the
mediator time to employ strategies to separate the process from either himself or the conflicting parties. To
some extent the mediator must recognise that a portion of partiality may be subconscious and so in effect the
mediator must resolve subconscious issues whilst consciously displaying neutrality. Cobb and Rifkin tell us
that 14 out of 15 mediators interviewed cited impartiality as neutrality with some stating that co-mediation or
working in a mediation team helped guard against bias, whereby one practitioner could identify bias unseen in
another. Partiality versus neutrality Another interesting tactic that a mediator may need to employ may appear
as partiality rather than neutrality. This can occur where a significant power imbalance exists between
conflicting parties, where the mediator recognises one side as potentially coercing the other into accepting a
resolution which may serve the purpose of the stronger side. In this instance the mediator may act as an
advocate of one side during the mediation. This is neutrality through practicing equidistance and requires the
mediator to create some distance from one side and proximity to the other. However this may also mean that
equality and equidistance does not arise from equal time being given to each disputant. This practice can be
considered controversial but is covered within the ethical standards of The Society for Professional Dispute
Resolution 3. There is therefore a difficulty for the mediator as the two practices do not easily coexist. If a
mediator stays truly impartial they cannot then guarantee that the interests of both parties are served equally,
but also to practice equidistance the mediator must use bias and this may appear impartial. It is left then to the
mediator to use intuition and personal judgement to balance two conflicting pressures within the process. Both
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situations above highlight the need for the mediator to manage hidden interests and agendas including their
own to balance power, ideologies and promote justice, acknowledging also that the ideologies of a party can
have a significant impact on the hidden interests of the parties. A mediator is not a judge A key factor here is
that at the outset the mediator must highlight that mediation is a facilitative process that enables agreement to
be reached between two conflicting parties. Further review of mediation by Carol Izumi, former director of the
George Washington University Law School Consumer Mediation Clinic and Community Dispute Resolution
Centre, 4 uses the model standards for mediation adopted by the American Law Society in and explains that
mediation is a process in which an impartial third party facilitates communication and negotiation and
promotes voluntary decision making by parties in dispute. A further description is that neutrality and
consensuality give mediation its legitimacy 5. It further tells us that whilst the mediator may control the
process the two parties control the decision making and it is the guarantee of the mediator not to show
partiality to any one side or to use information to further the case of any party that encourages the disputing
parties to fully engage in the process and fully disclose their issues. Before a mediator is to accept a mediation
case it is clear that the mediator must not have any prior or potential relationship with either client, any
personal or financial interest in the outcome and where interest may arise or be perceived to arise it must be
declared prior to the mediation. Take for example the case of a mediator, who works for a law firm and
mediates in a dispute involving a significant client. The mediation process may be poorly remunerated
compared to potentially more lucrative representation of the client in the future. There may be pressure on the
mediator to impress the client, and this could imply bias. Deborah Kolb 7 tells us that she observed two types
of mediation practice. Those who were orchestrators worked harder to encourage the parties to come up with
the solution, whilst the deal makers saw themselves as part constructing and selling the resolution to the
parties. The first type are the facilitative mediators and the second evaluative. There is obviously greater scope
for neutrality to be affected in the second form since the mediator may directly affect the outcome deal and
this will be influenced by the mediators own beliefs and opinions. If the mediator has a natural affinity
towards the needs of one side then there is potential for ineffective mediation where bias has been introduced.
How a mediator can stay neutral So the question arises that since we are all imperfect, and have acknowledged
unconscious bias and processional bias may impact on the ability to mediate effectively, how do we manage
mediation to ensure the outcome is that designed and accepted by the parties and not of consequence to the
mediator? The first tool is that prior to each mediation the practitioner must be aware of personal bias and
actively avoid it, and also accept that neutrality may move within the mediation. It is a fluid rather than a static
concept. The second is to use strategies to ensure both external and internal neutrality. External neutrality
ensures it is perceived by both parties. This is where the mediator uses statements, dialogue and structure to
move through the process in a way which displays the neutrality. This must include the physical environment
of the mediation process, including neutrality of venue, which may be hugely significant in a workplace
dispute, the seating and presence, or lack of, of tables etc. The use of appropriate language is of importance
here, for example in a workplace conflict between management and staff the use of business like language
may disenfranchise a lesser educated client. These can be considered and amended during pre-mediation and
throughout the mediation process. Internal neutrality is, as discussed earlier, best counteracted by recognition
and the application of mindfulness mediation whereby the mediator consistently practices actively preventing
habitual response to a given situation. In other words the mediator must continue to check their own internal
response to what is said and presented within mediation. It may also be the case that co-mediation can help
prevent bias as long as the mediators come from different socio- economic or cultural backgrounds. This may
be of importance where race or gender is seen as causing bias. In essence neutrality is not a simple concept
and is something that must be continuously monitored and practiced to provide effective mediation.
Christopher Moore The Mediation Process 3. Hilary Astor, Rethinking Neutrality:
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What actually happens in mediation? The following information is provided to demystify the process and
assist you in your preparations. The procedures discussed herein are those normally followed in a dispute that
is mediated through the auspices of JAMS. Mediation can be described as an assisted negotiation. The
mediator is neutral and has no bias against any of the parties or their positions. The agreement is not imposed
upon the parties; it is reached through the facilitated negotiation process typical of a mediation proceeding.
Judges and arbitrators make decisions that are imposed on the parties. Mediators may be requested during the
course of a mediation to provide their evaluation of the probable outcome of a dispute were it to be litigated or
arbitrated. If there is such an evaluation, it is done at the request of the parties but is not binding upon them
unless they request and agree to it. The formal procedures found in court or arbitration proceedings are not
present in mediation proceedings. There are no rules of evidence or set procedures for the presentation of facts
or positions. Before mediation commences, the parties and the mediator agree upon the procedures that will be
followed. This absence of formality provides for open discussion of the issues and allows the free interchange
of ideas. Thus, it becomes easier to determine the interests of the parties and to fashion a solution that satisfies
those interests. The Mediators The mediator is an invaluable neutral resource to all participants in the
mediation process. Lawyers, insurance professionals and their clients use the knowledge and skills of a neutral
mediator to plan negotiation strategies and develop options for settlement. The mediator keeps the process
focused and moving forward. Neutrals at JAMS, which include lawyers, former judges, psychologists, and
others, are highly trained, experienced professionals. They receive mediation training in the classroom and by
observing experienced mediators in the mediation process. Our mediators are chosen because of their training
and experience. Their biographies are available at www. The parties jointly pick the neutral that they wish to
use in the mediation proceeding. On occasion they will interview one or more of the neutrals before making
their choice. They frequently check references before deciding on a particular neutral. Sometimes, for the sake
of convenience, a conference call substitutes for the initial meeting. This initial meeting or conference call
provides: An introduction to the participants and the mediation process. An opportunity to discuss issues
affecting settlement which are important for the mediator to know in advance An opportunity to determine
what information would be helpful for the mediator to have at or in advance of the mediation. The Joint
Meeting When all of the procedures have been agreed to and a mediation agreement has been signed, the
mediation session or sessions are scheduled. The mediation normally commences with a joint conference
among all of the parties and their counsel. The joint session provides an opportunity for each participant,
either directly or through counsel, to express their view of the case to the other participants and how they
would like to approach settlement. The opening statements are intended to begin the settlement process, not to
be adversarial or a restatement of positions. This session may last anywhere from a few minutes to many hours
depending on the number of participants and the complexity of the issues. The mediator will let you know in
advance how to prepare for this session. Mediation is a voluntary, non-binding process using a neutral third
party to help the parties reach a mutually beneficial resolution of their dispute. A mediator helps the parties
reach a resolution by facilitating communication, promoting understanding, assisting them in identifying and
exploring issues, interests and possible bases for agreement, and in some matters, helping parties evaluate the
likely outcome in court or arbitration if they cannot reach settlement through mediation. The mediator often
assists parties to prioritize interests and options for settlement and to assess the relative strengths and
weaknesses of positions. Once settlement is achieved, the mediator will record it for signature immediately to
prevent second thoughts from destroying a good agreement. Evaluation by the Mediator Most mediations
commence with the mediator as a facilitator, not an evaluator. When appropriate, and in consultation with the
participants, mediators will provide a formal or informal evaluation and analysis of the case, to focus on
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strengths and weaknesses, likely outcome at trial, and value of the case. Quite often, risk analysis tools are
used in the evaluative process. Follow Up In some cases, telephone conferences occur following mediation
sessions if no agreement has yet been reached. Sometimes, further information is required for the process to
continue or additional people may need to be involved in the decision making process. Agreement The
mediator will work with counsel to finalize a settlement agreement and determine the procedures necessary for
implementation. The mediator is available to provide assistance throughout the process. Summary If you have
any further questions about the mediation process or about JAMS, you are welcome to contact any of our
offices to speak with a case manager. We welcome your questions. For more information, please call your
local JAMS office at TM JAMS successfully resolves business and legal disputes by providing efficient,
cost-effective and impartial ways of overcoming barriers at any stage of conflict. JAMS offers customized
dispute resolution services locally and globally through a combination of industry-specific experience,
first-class client service, top-notch facilities and highly trained panelists.
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Treatises Research Guide This Guide provides a variety of information sources on alternative dispute
resolution. Topics include mediation, negotiation, consensus building, and arbitration. Sources include print
and online formats. A selection is listed below. National Institute for Trial Advocacy, Law Treatises Fl 5 KF
Section of Dispute Resolution, Cambridge University Press, B ] Brown, Henry J. ADR principles and
practice. Sweet and Maxwell, B76 ] Bush, Robert A. The promise of mediation: B ] Carroll, Eileen
International mediation: Kluwer Law International, Effective legal negotiation and settlement. C7 ] Dispute
resolution ethics: D ] Donner, Ted A. Clark Boardman Callaghan, D ] Dunlop, John T. Mediation and
arbitration of employment disputes. D86 ] Finkelstein, William A. F45 ] Fisher, Roger Getting to yes: Fisher,
Roger Getting ready to negotiate: N4 F56 ] Golann, Dwight Mediating legal disputes: G ] Goldberg, Stephen
B. G65 ] Goldman, Alvin L. Bureau of National Affairs, N4 G64 ] Greenbaum, Marc, et al. Labor and
Employment Arbitration. C68 ] Hall, Lavinia Negotiation: N4 N44 ] Herman, Gregg M. The joy of settlement:
Massachusetts alternative dispute resolution. The management of struggle: K45 ] Katsh, Ethan, et al. K38 ]
Korobkin, Russell. Negotiation theory and strategy. New York, Aspen K67 ] Kovach, Kimberlee K.
Mediation in a nutshell. Z9 K68 ] Kritzer, Herbert M. University of Wisconsin Press, K75 ] Moore,
Christopher W. W6 ] Nolan, Dennis R. Labor and employment arbitration in a nutshell. N ] Nolan-Haley,
Jacqueline M. Alternative dispute resolution in a nutshell. Z9 N65 ] Noll, DOuglas. O73 ] Palmer, Michael
Dispute processes: ADR and the primary forms of decision making. P35 ] Palmeter, N. David Dispute
settlement in the World Trade Organization: Transnational Juris Publications, Z9 P53 ] Rogers, Nancy H.
Clark, Boardman, Callaghan, 2d. R63 ] Rothman, John D. Z9 R67 ] Sex, lies and negotiations: S49 ] Slaikeu,
Karl A. When push comes to shove: S ] Teply, Larry L. Legal negotiation in a nutshell. Z9 T46 ] Tesser,
Pauline H. T47 ] Ury, William Getting past no: N4 U79 ] Ware, Stephen J. Unless otherwise noted, current
issues of each can be found behind the Reserve Desk. Bound volumes are located on the 7th floor.
Alternatives to the high cost of litigation. Current Two Years] Missouri journal of dispute resolution. Ohio
State journal of dispute resolution. Pepperdine Dispute Resolution Law Journal. Willamette journal of
international law and dispute resolution.
6: Alternative Dispute Resolution - Suffolk University
"'A Lawyer's Guide to Effective Negotiation and Mediation, ' CLE edition by Paul M. Lisnek, is designed for use in the
CLE programs. This CLE edition is the abridged version of the looseleaf edition, and the section numbering from the
looseleaf edition has been retained in the CLE edition"--Page xi.

7: Mediation Guide | JAMS Mediation, Arbitration, ADR Services
Every successful negotiation requires that you have a sound strategy. In this article I will explain the steps that I believe
you should follow when developing a mediation strategy. But to lay the groundwork for my explanation I first want to
discuss the characteristics of a good mediation advocate.
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