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1: Adamson v. California - Case Summary and Case Brief
Adamson v. California, U.S. 46 (), was a United States Supreme Court case regarding the incorporation of the Fifth
Amendment of the Bill of Rights.

He was born on February 27, , in a small wooden farmhouse in Ashland, Alabama , a poor, isolated rural Clay
County town in the Appalachian foothills. Because his brother Orlando had become a medical doctor, Hugo
decided at first to follow in his footsteps. At age seventeen, he left school and enrolled at Birmingham Medical
School. After graduating in June , he moved back to Ashland and established a legal practice. His practice was
not successful there, so Black moved to the growing city of Birmingham in , where he specialized in labor law
and personal injury cases. Consequent to his defense of an African American who was forced into a form of
commercial slavery after incarceration, Black was befriended by A. Lane, a judge connected with the case. In ,
Black resigned that seat in order to return to practicing law full-time. He was not done with public service; in ,
he began a four-year term as the Jefferson County Prosecuting Attorney. Three years later, during World War
I , Black resigned in order to join the United States Army , eventually reaching the rank of captain. He served
in the 81st Field Artillery, but was not assigned to Europe. Since the Democratic Party had dominated
Alabama politics since disenfranchising most blacks and Republicans at the turn of the century, Black easily
defeated his Republican opponent, E. He was reelected in , winning In , he chaired the committee that looked
into the contracts awarded to air mail carriers under Postmaster General Walter Folger Brown , an inquiry
which led to the Air Mail scandal. He publicly denounced the "highpowered, deceptive, telegram-fixing,
letterframing, Washington-visiting" lobbyists, and advocated legislation requiring them to publicly register
their names and salaries. In he sponsored the Black-Connery Bill, which sought to establish a national
minimum wage and a maximum workweek of thirty hours. Roosevelt and the New Deal. Roosevelt wanted the
replacement to be a "thumping, evangelical New Dealer" who was reasonably young, confirmable by the
Senate, and from a region of the country unrepresented on the Court. On August 12, , Roosevelt nominated
Black to fill the vacancy. By tradition, a senator nominated for an executive or judicial office was confirmed
immediately and without debate. Black was criticized for his presumed bigotry, his cultural roots, and his Klan
membership, when that became public. Florida , an early case where Black ruled in favor of African-American
criminal defendants who experienced due process violations, later helped put these concerns to rest. Ten
Republicans and six Democrats voted against Black. The Court dismissed this concern in the same year in Ex
parte Levitt. Black vigorously defended the "plain meaning" of the Constitution, rooted in the ideas of its era,
and emphasized the supremacy of the legislature; for Black, the role of the Supreme Court was limited and
constitutionally prescribed. Many New Deal laws that would have been struck down under earlier precedents
were thus upheld. Relationship with other justices[ edit ] Black was involved in a bitter controversy with
Justice Robert H. Jackson as a result of Jewell Ridge Coal Corp. Local , United Mine Workers Ultimately,
when the Court unanimously denied the petition for rehearing, Justice Jackson released a short statement, in
which Justice Frankfurter joined. Vinson for the position. In , Justice Black approved an order solicited by
Abe Fortas that barred a federal district court in Texas from further investigation of significant voter fraud and
irregularities in the Democratic primary election for United States Senator from Texas. In , a Warren clerk
called their feud "one of the most basic animosities of the Court. In several cases the Supreme Court
considered, and upheld, the validity of anticommunist laws passed during this era. For example, in American
Communications Association v. Douds , the Court upheld a law that required labor union officials to forswear
membership in the Communist Party. Similarly, in Dennis v. United States , U. Black again dissented, writing:
Public opinion being what it now is, few will protest the conviction of these Communist petitioners. There is
hope, however, that, in calmer times, when present pressures, passions and fears subside, this or some later
Court will restore the First Amendment liberties to the high preferred place where they belong in a free
society. The most notable of these was Engel v. Vitale , which declared state-sanctioned prayer in public
schools unconstitutional. This provoked considerable opposition, especially in conservative circles. In Vinson
died and was replaced by Earl Warren. They said the Court had a role beyond that of Congress. Connecticut ,
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which established that the Constitution protected a right to privacy. In not finding such a right implicit in the
Constitution, Black wrote in his dissent that "Many good and able men have eloquently spoken and written
For myself, I must with all deference reject that philosophy. They disagreed on several issues, including the
applicability of the Bill of Rights to the states, the scope of the due process clause, and the one man, one vote
principle. Jurisprudence[ edit ] Hugo Black is often described as a " textualist " or " strict constructionist.
California , which he saw as his "most significant opinion written: Its provisions may be thought outdated
abstractions by some. And it is true that they were designed to meet ancient evils. But they are the same kind
of human evils that have emerged from century to century wherever excessive power is sought by the few at
the expense of the many. In my judgment the people of no nation can lose their liberty so long as a Bill of
Rights like ours survives and its basic purposes are conscientiously interpreted, enforced, and respected I
would follow what I believe was the original intention of the Fourteenth Amendmentâ€”to extend to all the
people the complete protection of the Bill of Rights. To hold that this Court can determine what, if any,
provisions of the Bill of Rights will be enforced, and if so to what degree, is to frustrate the great design of a
written Constitution. Conservative justice John M. Harlan II would say of Black: Black opposed enlarging
constitutional liberties beyond their literal or historic "plain" meaning, as he saw his more liberal colleagues
do. Black forged the 5â€”4 majority in the decision Fortson v. Morris, which cleared the path for the Georgia
State Legislature to choose the governor in the deadlocked race between Democrat Lester Maddox and
Republican Howard Callaway. Whereas Black voted with the majority under strict construction to uphold the
state constitutional provision, his colleagues Douglas joined by Warren, Brennan, and Fortas and Fortas joined
by Warren and Douglas dissented. According to Douglas, Georgia tradition would guarantee a Maddox
victory though he had trailed Callaway by some three thousand votes in the general election returns. Douglas
also saw the issue as a continuation of the earlier decision Gray v. Black argued that the U. Constitution does
not dictate how a state must choose its governor. Our task is to interpret the Constitution," Black explained.
He took a "literal" or absolutist reading of the provisions of the Bill of Rights [60] and believed that the text of
the Constitution is absolutely determinative on any question calling for judicial interpretation, leading to his
reputation as a " textualist " and as a " strict constructionist ". While the text of the constitution was an
absolute limitation on the authority of judges in constitutional matters, within the confines of the text judges
had a broad and unqualified mandate to enforce constitutional provisions, regardless of current public
sentiment, or the feelings of the justices themselves. The constitutional right of privacy is not found in the
Constitution. According to Black that theory was vague and arbitrary, and merely allowed judges to impose
their personal views on the nation. Instead, he argued that courts should limit themselves to a strict analysis of
the actual text of the Constitution. Black was, in addition, an opponent of the " living constitution " theory. In
his dissent to Griswold , he wrote: I realize that many good and able men have eloquently spoken and written,
sometimes in rhapsodical strains, about the duty of this Court to keep the Constitution in tune with the times.
The idea is that the Constitution must be changed from time to time, and that this Court is charged with a duty
to make those changes. For myself, I must, with all deference, reject that philosophy. The Constitution makers
knew the need for change, and provided for it. That method of change was good for our Fathers, and, being
somewhat old-fashioned, I must add it is good enough for me. David Strauss, for example, hails him as "[t]he
most influential originalist judge of the last hundred years. Black additionally called for judicial restraint not
usually seen in Court decision-making. The justices of the Court would validate the supremacy of the
legislature in public policy-making, unless the legislature was denying people constitutional freedoms. Black
stated that the legislature "was fully clothed with the power to govern and to maintain order. Black
consistently voted with the majority in these decisions; for example, he joined Mulford v. Filburn , U.
McClung , U. In several other federalism cases, however, Black ruled against the federal government. For
instance, he partially dissented from South Carolina v. Katzenbach , U. Black wrote that the law, Mitchell , he
delivered the opinion of the court holding that the federal government was not entitled to set the voting age for
state elections. In the law of federal jurisdiction , Black made a large contribution by authoring the majority
opinion in Younger v. According to this doctrine, an important principle of federalism called "comity"â€”that
is, respect by federal courts for state courtsâ€”dictates that federal courts abstain from intervening in ongoing
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state proceedings, absent the most compelling circumstances. The case is also famous for its discussion of
what Black calls "Our Federalism," a discussion in which Black expatiates on proper respect for state
functions, a recognition of the fact that the entire country is made up of a Union of separate state governments,
and a continuance of the belief that the National Government will fare best if the States and their institutions
are left free to perform their separate functions in their separate ways. Civil rights[ edit ] As a senator, Black
filibustered an anti-lynching bill. He joined the majority in Shelley v. Kraemer , which invalidated the judicial
enforcement of racially restrictive covenants.

Page 3

ADAMSON V. CALIFORNIA pdf
2: Adamson v. California Case Brief - Quimbee
Under a California statute, his attempt to protect himself from impeachment of his veracity nonetheless allowed
prosecution to make reference to his refusal to testify, and he was convicted.

The appellant was tried for murder in a California state court. He did not take the stand as a witness in his own
behalf. The prosecuting attorney, under purported authority of a California statute, Cal. The argument is that 1
permitting comment upon his failure to testify has the effect of compelling him to testify, so as to violate that
provision of the Bill of Rights contained in the Fifth Amendment that "No person. Baltimore , 7 Peters , the
Fourteenth Amendment was intended to, and did, make the prohibition against compelled testimony
applicable to trials in state courts. I must consider the case on the same assumption that the Court does. For the
discussion of the second contention turns out to be a decision which reaches far beyond the relatively narrow
issues on which this case might have turned. This decision reasserts a constitutional theory spelled out in
Twining v. New Jersey, U. The Twining case was the first, as it is the only, decision of this Court which has
squarely held that states were free, notwithstanding the Fifth and Fourteenth Amendments, to extort evidence
from one accused of crime. But I would not reaffirm the Twining decision. I think that decision and the
"natural law" theory of the Constitution upon which it relies degrade the constitutional safeguards of the Bill
of Rights, and simultaneously appropriate for this Court a broad power which we are not authorized by the
Constitution to exercise. Furthermore, the Twining decision rested on previous cases and broad hypotheses
which have been undercut by intervening decisions of this Court. My reasons for believing that the Twining
decision should not be revitalized can best be understood by reference to the constitutional, judicial, and
general history that preceded and followed the case. That reference must be abbreviated far more than is
justified but for the necessary limitations of opinion-writing. The first ten amendments were proposed and
adopted largely because of fear that Government might unduly interfere with prized individual liberties. The
people wanted and demanded a Bill of Rights written into their Constitution. The amendments embodying the
Bill of Rights were intended to curb all branches of the Federal Government in the fields touched by the
amendments â€” Legislative, Executive, and Judicial. The Fifth, Sixth, and Eighth Amendments were
pointedly aimed at confining exercise of power by courts and judges within precise boundaries, particularly in
the procedure used for the trial of criminal cases. For the fears of arbitrary court action sprang largely from the
past use of courts in the imposition of criminal punishments to suppress speech, press, and religion. But these
limitations were not expressly imposed upon state court action. In , Barron v. Baltimore, supra, was decided
by this Court. It specifically held inapplicable to the states that provision of the Fifth Amendment which
declares: This was the controlling constitutional rule when the Fourteenth Amendment was proposed in This
historical purpose has never received full consideration or exposition in any opinion of this Court interpreting
the Amendment. In construing other constitutional provisions, this Court has almost uniformly followed the
precept of Ex parte Bain, U. See also Everson v. Board of Education, U. United States, 98 U. Baltimore, supra,
at ; Cohens v. Investigation of the cases relied upon in Twining v. Neither the briefs nor opinions in any of
these cases, except Maxwell v. Baltimore, supra, and thereby to make the Bill of Rights applicable to the
States. Dow, supra, the issue turned on whether the Bill of Rights guarantee of a jury trial was, by the
Fourteenth Amendment, extended to trials in state courts. In that case, counsel for appellant did cite from the
speech of Senator Howard, Appendix, infra, p. Dow, supra, , acknowledged that counsel had "cited from the
speech of one of the Senators," but indicated that it was not advised what other speeches were made in the
Senate or in the House. The Court considered, moreover, that What individual Senators or Representatives
may have urged in debate, in regard to the meaning to be given to a proposed constitutional amendment, or
bill or resolution, does not furnish a firm ground for its proper construction, nor is it important as explanatory
of the grounds upon which the members voted in adopting it. In the Twining case itself, the Court was cited to
a then recent book, Guthrie, Fourteenth Amendment to the Constitution A few pages of that work recited
some of the legislative background of the Amendment, emphasizing the speech of Senator Howard. But
Guthrie did not emphasize the speeches of Congressman Bingham, nor the part he played in the framing and
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adoption of the first section of the Fourteenth Amendment. Yet Congressman [p74] Bingham may, without
extravagance, be called the Madison of the first section of the Fourteenth Amendment. In the Twining
opinion, the Court explicitly declined to give weight to the historical demonstration that the first section of the
Amendment was intended to apply to the states the several protections of the Bill of Rights. It held that that
question was "no longer open," because of previous decisions of this Court which, however, had not appraised
the historical evidence on that subject. The Court admitted that its action had resulted in giving "much less
effect to the Fourteenth Amendment than some of the public men active in framing it" had intended it to have.
With particular reference to the guarantee against compelled testimony, the Court stated that Much might be
said in favor of the view that the privilege was guaranteed against state impairment as a privilege and
immunity of National citizenship, but, as has been shown, the decisions of this court have foreclosed that
view. Thus, the Court declined, and again today declines, to appraise the relevant historical evidence of the
intended scope of the first section of the Amendment. Instead, it relied upon previous cases, none of which had
analyzed the evidence showing that one purpose of those who framed, advocated, and adopted the Amendment
had been to make the Bill of Rights applicable to the States. None of the cases relied upon by the Court today
made such an analysis. In my judgment, that history conclusively demonstrates that the language of the first
section of the Fourteenth Amendment, taken as a whole, was thought by those responsible for its submission
to the people, and by those who opposed its submission, sufficiently explicit to guarantee that, thereafter, no
state [p75] could deprive its citizens of the privileges and protections of the Bill of Rights. Whether this Court
ever will, or whether it now should, in the light of past decisions, give full effect to what the Amendment was
intended to accomplish is not necessarily essential to a decision here. And I further contend that the "natural
law" formula which the Court uses to reach its conclusion in this case should be abandoned as an incongruous
excrescence on our Constitution. I believe that formula to be itself a violation of our Constitution, in that it
subtly conveys to courts, at the expense of legislatures, ultimate power over public policies in fields where no
specific provision of the Constitution limits legislative power. And my belief seems to be in accord with the
views expressed by this Court, at least for the first two decades after the Fourteenth Amendment was adopted.
In , four years after the Amendment was adopted, the Slaughter-House cases came to this Court. The Court
was not presented in that case with the evidence which showed that the special sponsors of the Amendment in
the House and Senate had expressly explained one of its principal purposes to be to change the Constitution as
construed in Barron v. Baltimore, supra, and make the Bill of Rights applicable to the states. For the state law
under consideration in the Slaughter-House cases was only challenged as one which authorized a monopoly,
and the brief for the challenger properly conceded that there was "no direct constitutional provision against a
monopoly. On this basis, it was contended that "bulwarks that have been erected around the investments of
capital are impregnable against State legislation. What the Court did hold was that the privileges and
immunities clause of the Fourteenth Amendment only protected from state invasion such rights as a person has
because he is a citizen of the United States. The Court enumerated some, but refused to enumerate all, of these
national rights. In effect, the Slaughter-House cases rejected the very [p78] natural justice formula the Court
today embraces. The Court did not meet the question of whether the safeguards of the Bill of Rights were
protected against state invasion by the Fourteenth Amendment. While it can be argued that these cases implied
that no one of the provisions of the Bill of Rights was made applicable to the states as attributes of national
citizenship, no one of them expressly so decided. In fact, the Court in Maxwell v. Dow, supra, at , concluded
no more than that the privileges and immunities of citizens of the United States do not necessarily include all
the rights protected by the first eight amendments to the Federal Constitution against the powers of the Federal
Government. After the Slaughter-House decision, the Court also said that states could, despite the "due
process" clause of the Fourteenth Amendment, take private property without just compensation, Davidson v.
New Orleans, 96 U. New York, U. People of California, U. But this Court also held in a number of cases that
colored people must, because of the Fourteenth Amendment, be accorded equal protection of the laws. West
Virginia, U. Thus, up to and for some years after , when Munn v. The first significant breach in this policy
came in , in Chicago, M. And in , in Chicago, B. New Orleans, supra, by holding, under the new due
process-natural law formula, that the Fourteenth Amendment forbade a state from taking private property for
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public use without payment of just compensation. In doing so, it substantially adopted the rejected argument
of counsel in the Slaughter-House cases that the Fourteenth Amendment guarantees the liberty of all persons
under "natural law" to engage in their chosen business or vocation. In the Allgeyer opinion, id. And in , three
years before the Twining case, Lochner v. The foregoing constitutional doctrine, judicially created and
adopted by expanding the previously accepted meaning of "due process," marked a complete departure from
the Slaughter-House philosophy of judicial tolerance of state regulation of business activities. Conversely, the
new formula contracted the effectiveness of the Fourteenth Amendment as a protection from state
infringement of individual liberties enumerated in the Bill of Rights. The Twining decision, rejecting the
compelled testimony clause of the Fifth Amendment, and indeed rejecting all the Bill of Rights, is the end
product of one phase of this philosophy. At the same time, that decision consolidated the power of the Court
assumed in past cases by laying broader foundations for the Court to invalidate state and even federal
regulatory legislation. For the Twining decision, giving separate consideration to "due process" and
"privileges or immunities," went all the way to say that the "privileges or immunities" clause of the Fourteenth
Amendment "did not forbid the States to abridge the personal rights enumerated in the first eight
Amendments. New Jersey, supra, And in order to be certain, so far as possible, to leave this Court wholly free
to reject all the Bill of Rights as specific restraints upon state action, the decision declared that, even if this
Court should decide that the due process clause forbids the states to infringe personal liberties guaranteed by
the Bill of Rights, it would do so, not because those rights are enumerated in the first eight Amendments, but
because they are of such a nature that they are included in the conception of due process of law. At the same
time that the Twining decision held that the states need not conform to the specific provisions of the Bill of
Rights, it consolidated the power that the Court had assumed under the due process clause by laying even
broader foundations for the Court to invalidate state and even federal regulatory legislation. For, under the
Twining formula, which includes nonregard for the first eight amendments, what are "fundamental rights" and
in accord with "canons of decency," as the Court [p83] said in Twining, and today reaffirms, is to be
independently "ascertained from time to time by judicial action. Thus, the power of legislatures became what
this Court would declare it to be at a particular time independently of the specific guarantees of the Bill of
Rights such as the right to freedom of speech, religion and assembly, the right to just compensation for
property taken for a public purpose, the right to jury trial or the right to be secure against unreasonable
searches and seizures. In , four years after the Twining case was decided, a book written by Mr. It was aimed
at restraining and checking the powers of wealth and privilege. It was to be a charter of liberty for human
rights against property rights. The transformation has been rapid and complete. It operates today to protect the
rights of property to the detriment of the rights of man. It has become the Magna Charta of accumulated and
organized capital. Collins, The Fourteenth Amendment and the States, That this feeling was shared, at least in
part, by members of this Court is revealed by the vigorous dissents that have been written in almost every case
where the Twining and Hurtado doctrines have been applied to invalidate state regulatory laws. Later cases
have also made the Hurtado case an inadequate support for this phase of the Twining formula. For, despite
Hurtado and Twining, this Court has now held that the Fourteenth Amendment protects from state invasion
the following "fundamental" rights safeguarded by the Bill of Rights:
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3: Adamson vs California
Adamson was convicted in California of murder in the first degree. During the trial, the prosecutor, in accordance with a
California law, made comments to the jury which highlighted Adamson's decision not to testify on his own behalf.

Supreme Court of the United States, U. Appellent did not testify during his trial. The provisions of California
law permit the failure of a defendant to testify to be commented upon by court and by counsel and to be
considered by court and by jury. The following opinion was edited by LexisNexis Courtroom Cast staff. The
appellant, Adamson, a citizen of the United States, was convicted, without recommendation for mercy, by a
jury in a Superior Court of the State of California of murder in the first degree. After considering the same
objections to the conviction that are pressed here, the sentence of death was affirmed by the Supreme Court of
the state. Review of that judgment by this Court was sought and allowed under Judicial Code. The provisions
of California law which were challenged in the state proceedings as invalid under the Fourteenth Amendment
to the Federal Constitution are those of the state constitution and penal code in the margin. They permit the
failure of a defendant to explain or to deny evidence against him to be commented upon by court and by
counsel and to be considered by court and jury. The defendant did not testify. It is settled law that the clause of
the Fifth Amendment, protecting a person against being compelled to be a witness against himself, is not made
effective by the Fourteenth Amendment as a protection against state action on the ground that freedom from
testimonial compulsion is a right of national citizenship, or because it is a personal privilege or immunity
secured by the Federal Constitution as one of the rights of man that are listed in the Bill of Rights. The
reasoning that leads to those conclusions starts with the unquestioned premise that the Bill of Rights, when
adopted, was for the protection of the individual against the federal government and its provisions were
inapplicable to similar actions done by the states. Appellant secondly contends that if the privilege against
self- incrimination is not a right protected by the privileges and immunities clause of the Fourteenth
Amendment against state action, this privilege, to its full scope under the Fifth Amendment, inheres in the
right to a fair trial. A right to a fair trial is a right admittedly protected by the due process clause of the
Fourteenth Amendment. Therefore, appellant argues, the due process clause of the Fourteenth Amendment
protects his privilege against self-incrimination. The due process clause of the Fourteenth Amendment,
however, does not draw all the rights of the federal Bill of Rights under its protection. That contention was
made and rejected in Palko v. It was rejected with citation of the cases excluding several of the rights,
protected by the Bill of Rights, against infringement by the National Government. Nothing has been called to
our attention that either the framers of the Fourteenth Amendment or the states that adopted intended its due
process clause to draw within its scope the earlier amendments to the Constitution. But it held nothing more.
Therefore, we must examine the effect of the California law applied in this trial to see whether the comment
on failure to testify violates the protection against state action that the due process clause does grant to an
accused. The due process clause forbids compulsion to testify by fear of hurt, torture or exhaustion. It forbids
any other type of coercion that falls within the scope of due process. California follows Anglo-American legal
tradition in excusing defendants in criminal prosecutions from compulsory testimony. That is a matter of legal
policy and not because of the requirements of due process under the Fourteenth Amendment. So our inquiry is
directed, not at the broad question of the constitutionality of compulsory testimony from the accused under the
due process clause, but to the constitutionality of the provision of the California law that permits comment
upon his failure to testify. It is true that if comment were forbidden, an accused in this situation could remain
silent and avoid evidence of former crimes and comment upon his failure to testify. We are of the view,
however, that a state may control such a situation in accordance with its own ideas of the most efficient
administration of criminal justice. The purpose of due process is not to protect an accused against a proper
conviction but against an unfair conviction. When evidence is before a jury that threatens conviction, it does
not seem unfair to require him to choose between leaving the adverse evidence unexplained and subjecting
himself to impeachment through disclosure of former crimes. Indeed, this is a dilemma with which any
defendant may be faced. If facts, adverse to the defendant, are proven by the prosecution, there may be no way
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to explain them favorably to the accused except by a witness who may be vulnerable to impeachment on
cross-examination. The defendant must then decide whether or not to use such a witness. The fact that the
witness may also be the defendant makes the choice more difficult but a denial of due process does not emerge
from the circumstances. For historical reasons a limited immunity from the common duty to testify was
written into the Federal Bill of Rights, and I am prepared to agree that, as part of that immunity, comment on
the failure of an accused to take the witness stand is forbidden in federal prosecutions. It is so, of course, by
explicit act of Congress. Between the incorporation of the Fourteenth Amendment into the Constitution and
the beginning of the present membership of the Court-a period of 70 years-the scope of that Amendment was
passed upon by 43 judges. Of all these judges, only one, who may respectfully be called an eccentric
exception, ever indicated the belief that the Fourteenth Amendment was a shorthand summary of the first eight
Amendments theretofore limiting only the Federal Government, and that due process incorporated those eight
Amendments as restrictions upon the powers of the States. Among these judges were not only those who
would have to be included among the greatest in the history of the Court, but-it is especially relevant to
note-they included those whose services in the cause of human rights and the spirit of freedom are the most
conspicuous in our history. It is not invidious to single out Miller, Davis, Bradley, Waite, Matthews, Gray,
Fuller, Holmes, Brandeis, Stone and Cardozo to speak only of the dead as judges who were alert in
safeguarding and promoting the interests of liberty and human dignity through law. But they were also judges
mindful of the relation of our federal system to a progressively democratic society and therefore duly regardful
of the scope of authority that was left to the States even after the Civil War. A construction which gives to due
process no independent function but turns it into a summary of the specific provisions of the Bill of Rights
would, as has been noted, tear up by the roots much of the fabric of law in the several States, and would
deprive the States of opportunity for reforms in legal process designed for extending the area of freedom. The
appellant was tried for murder in a California state court. He did not take the stand as a witness in his own
behalf. The first 10 amendments were proposed and adopted largely because of fear that Government might
unduly interfere with prized individual liberties. The people wanted and demanded a Bill of Rights written
into their Constitution. The amendments embodying the Bill of Rights were intended to curb all branches of
the Federal Government in the fields touched by the amendments-Legislative, Executive, and Judicial. With
full knowledge of the import of the Barron decision, the framers and backers of the Fourteenth Amendment
proclaimed its purpose to be to overturn the constitutional rule that case had announced. This historical
purpose has never received full consideration or exposition in any opinion of this Court interpreting the
Amendment.
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4: Hugo Black - Wikipedia
Adamson, 27 Cal.2d , , P.2d 3, 11; People v. Braun, 14 Cal.2d 1, 6, 92 P.2d , This forces an accused who is a repeated
offender to choose between the risk of having his prior offenses disclosed to the jury or of having it draw harmful
inferences from uncontradicted evidence that can only be denied or explained by the defendant.

After considering the same objections to the conviction that are pressed here, the sentence of death was
affirmed by the Supreme Court of the state. The provisions of California law which were challenged in the
state proceedings as invalid under the Fourteenth Amendment to the Federal Constitution are those of the state
constitution and penal code in the margin. They permit the failure of a defendant to explain or to deny
evidence against him to be commented upon by court and by counsel and to be considered by court and jury.
The defendant did not testify. This answer barred allusion to these charges of convictions on the trial. In the
first place, appellant urges that the provision of the Fifth Amendment that no person "shall be compelled in
any criminal case to be a witness against himself" is a fundamental national privilege or immunity protected
against state abridgment by the Fourteenth Amendment or a privilege or immunity secured, through the
Fourteenth Amendment, against deprivation by state action because it is a personal right, enumerated in the
federal Bill of Rights. It is settled law that the clause of the Fifth Amendment, protecting a person against
being compelled to be a witness against himself, is not made effective by the Fourteenth Amendment as a
protection against state action on the ground that freedom from testimonial compulsion is a right of national
citizenship, or because it is a personal privilege or immunity secured by the Federal Constitution as one of the
rights of man that are listed in the Bill of Rights. The reasoning that leads to those conclusions starts with the
unquestioned premise that the Bill of Rights, when adopted, was for the protection of the individual against
the federal government and its provisions were inapplicable to similar actions done by the states. With the
adoption of the Fourteenth Amendment, it was suggested that the dual citizenship recognized by its first
sentence secured for citizens federal protection for their elemental privileges and immunities of state
citizenship. This Court, without the expression of a contrary view upon that phase of the issues before the
Court, has approved this determination. The power to free defendants in state trials from self-incrimination
was specifically determined to be beyond the scope of the privileges and immunities clause of the Fourteenth
Amendment in Twining v. This Court held that the inclusion in the Bill of Rights of this protection against the
power of the national government did not make the privilege a federal privilege or immunity secured to
citizens by the Constitution against state action. After declaring that state and national citizenship coexist in
the same person, the Fourteenth Amendment forbids a state from abridging the privileges and immunities of
citizens of the United States. As a matter of words, this leaves a state free to abridge, within the limits of the
due process clause, the privileges and immunities flowing from state citizenship. It accords with the
constitutional doctrine of federalism by leaving to the states the responsibility of dealing with the privileges
and immunities of their citizens except those inherent in national citizenship. It is the construction placed upon
the amendment by justices whose own experience had given them contemporaneous knowledge of the
purposes that led to the adoption of the Fourteenth Amendment. This construction has become embedded in
our federal system as a functioning element in preserving the balance between national and state power. We
reaffirm the conclusion of the Twining and Palko cases that protection against self-incrimination is not a
privilege or immunity of national citizenship. Less than ten years ago, Mr. Justice Cardozo announced as
settled constitutional law that while the Fifth Amendment, "which is not directed to the states, but solely to the
federal government," provides that no person shall be compelled in any criminal case to be a witness against
himself, the process of law assured by the Fourteenth Amendment does not require such immunity from
self-incrimination: But to suggest that such a limitation can be drawn out of "due process" in its protection of
ultimate decency in a civilized society is to suggest that the Due Process Clause fastened fetters of unreason
upon the States. Between the incorporation of the Fourteenth Amendment into the Constitution and the
beginning of the present membership of the Court -- a period of seventy years -- the scope of that Amendment
was passed upon by forty-three judges. Of all these judges, only one, who may respectfully be called an
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eccentric exception, ever indicated the belief that the Fourteenth Amendment was a shorthand summary of the
first eight Amendments theretofore limiting only the Federal Government, and that due process incorporated
those eight Amendments as restrictions upon the powers of the States. They did not find that the Fourteenth
Amendment, concerned as it was with matters fundamental to the pursuit of justice, fastened upon the States
procedural arrangements which, in the language of Mr. Justice Cardozo, only those who are "narrow or
provincial" would deem essential to "a fair and enlightened system of justice. The short answer to the
suggestion that the provision of the Fourteenth Amendment, which ordains "nor shall any State deprive any
person of life, liberty, or property, without due process of law," was a way of saying that every State must
thereafter initiate prosecutions through indictment by a grand jury, must have a trial by a jury of twelve in
criminal cases, and must have trial by such a jury in common law suits where the amount in controversy
exceeds twenty dollars, is that it is a strange way of saying it. It would be extraordinarily strange for a
Constitution to convey such specific commands in such a roundabout and inexplicit way. For it was for public
adoption that it was proposed. The notion that the Fourteenth Amendment was a covert way of imposing upon
the States all the rules which it seemed important to Eighteenth Century statesmen to write into the Federal
Amendments, was rejected by judges who were themselves witnesses of the process by which the Fourteenth
Amendment became part of the Constitution Remarks of a particular proponent of the Amendment, no matter
how influential, are not to be deemed part of the Amendment. What was submitted for ratification was his
proposal, not his speech. Thus, at the time of the ratification of the Fourteenth Amendment the constitutions of
nearly half of the ratifying States did not have the rigorous requirements of the Fifth Amendment for
instituting criminal proceedings through a grand jury. It could hardly have occurred to these States that by
ratifying the Amendment they uprooted their established methods for prosecuting crime and fastened upon
themselves a new prosecutorial system. Indeed, the suggestion that the Fourteenth Amendment incorporates
the first eight Amendments as such is not unambiguously urged. Even the boldest innovator would shrink
from suggesting to more than half the States that they may no longer initiate prosecutions without indictment
by grand jury, or that thereafter all the States of the Union must furnish a jury of twelve for every case
involving a claim above twenty dollars. There is suggested merely a selective incorporation of the first eight
Amendments into the Fourteenth Amendment. Some are in and some are out, but we are left in the dark as to
which are in and which are out. Nor are we given the calculus for determining which go in and which stay out.
If the basis of selection is merely that those provisions of the first eight Amendments are incorporated which
commend themselves to individual justices as indispensable to the dignity and happiness of a free man, we are
thrown back to a merely subjective test. The protection against unreasonable search and seizure might have
primacy for one judge, while trial by a jury of twelve for every claim above twenty dollars might appear to
another as an ultimate need in a free society. In the history of thought "natural law" has a much longer and
much better founded meaning and justification than such subjective selection of the first eight Amendments
for incorporation into the Fourteenth. If all that is meant is that due process contains within itself certain
minimal standards which are "of the very essence of a scheme of ordered liberty," Palko v. As judges charged
with the delicate task of subjecting the government of a continent to the Rule of Law we must be particularly
mindful that it is "a constitution we are expounding," so that it should not be imprisoned in what are merely
legal forms even though they have the sanction of the Eighteenth Century. It may not be amiss to restate the
pervasive function of the Fourteenth Amendment in exacting from the States observance of basic liberties. The
Amendment neither comprehends the specific provisions by which the founders deemed it appropriate to
restrict the federal government nor is it confined to them. It ought not to require argument to reject the notion
that due process of law meant one thing in the Fifth Amendment and another in the Fourteenth. The Fifth
Amendment specifically prohibits prosecution of an "infamous crime" except upon indictment; it forbids
double jeopardy; it bars compelling a person to be a witness against himself in any criminal case; it precludes
deprivation of "life, liberty, or property, without due process of law. To consider "due process of law" as
merely a shorthand statement of other specific clauses in the same amendment is to attribute to the authors and
proponents of this Amendment ignorance of, or indifference to, a historic conception which was one of the
great instruments in the arsenal of constitutional freedom which the Bill of Rights was to protect and
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strengthen. A construction which gives to due process no independent function but turns it into a summary of
the specific provisions of the Bill of Rights would, as has been noted, tear up by the roots much of the fabric
of law in the several States, and would deprive the States of opportunity for reforms in legal process designed
for extending the area of freedom. It would assume that no other abuses would reveal themselves in the course
of time than those which had become manifest in Such a view not only disregards the historic meaning of
"due process. It seems pretty late in the day to suggest that a phrase so laden with historic meaning should be
given an improvised content consisting of some but not all of the provisions of the first eight Amendments,
selected on an undefined basis, with improvisation of content for the provisions so selected. And so, when, as
in a case like the present, a conviction in a State court is here for review under a claim that a right protected by
the Due Process Clause of the Fourteenth Amendment has been denied, the issue is not whether an infraction
of one of the specific provisions of the first eight Amendments is disclosed by the record. The relevant
question is whether the criminal proceedings which resulted in conviction deprived the accused of the due
process of law to which the United States Constitution entitled him. Judicial review of that guaranty of the
Fourteenth Amendment inescapably imposes upon this Court an exercise of judgment upon the whole course
of the proceedings in order to ascertain whether they offend those canons of decency and fairness which
express the notions of justice of English-speaking peoples even toward those charged with the most heinous
offenses. This decision reasserts a constitutional theory spelled out in Twining v. The Twining case was the
first, as it is the only, decision of this Court which has squarely held that states were free, notwithstanding the
Fifth and Fourteenth Amendments, to extort evidence from one accused of crime. I agree that if Twining be
reaffirmed, the result reached might appropriately follow. But I would not reaffirm the Twining decision. I
think that decision and the "natural law" theory of the Constitution upon which it relies degrade the
constitutional safeguards of the Bill of Rights and simultaneously appropriate for this Court a broad power
which we are not authorized by the Constitution to exercise. The first ten amendments were proposed and
adopted largely because of fear that Government might unduly interfere with prized individual liberties. The
people wanted and demanded a Bill of Rights written into their Constitution. The amendments embodying the
Bill of Rights were intended to curb all branches of the Federal Government in the fields touched by the
amendments -- Legislative, Executive, and Judicial. The Fifth, Sixth, and Eighth Amendments were pointedly
aimed at confining exercise of power by courts and judges within precise boundaries, particularly in the
procedure used for the trial of criminal cases. But these limitations were not expressly imposed upon state
court action. In , Barron v. Baltimore, supra, was decided by this Court. It specifically held inapplicable to the
states that provision of the Fifth Amendment which declares: This was the controlling constitutional rule when
the Fourteenth Amendment was proposed in This historical purpose has never received full consideration or
exposition in any opinion of this Court interpreting the Amendment In my judgment that history conclusively
demonstrates that the language of the first section of the Fourteenth Amendment, taken as a whole, was
thought by those responsible for its submission to the people, and by those who opposed its submission,
sufficiently explicit to guarantee that thereafter no state could deprive its citizens of the privileges and
protections of the Bill of Rights. And I further contend that the "natural law" formula which the Court uses to
reach its conclusion in this case should be abandoned as an incongruous excrescence on our Constitution. I
believe that formula to be itself a violation of our Constitution, in that it subtly conveys to courts, at the
expense of legislatures, ultimate power over public policies in fields where no specific provision of the
Constitution limits legislative power. And my belief seems to be in accord with the views expressed by this
Court, at least for the first two decades after the Fourteenth Amendment was adopted. In , four years after the
Amendment was adopted, the Slaughter-House cases came to this Court. The Court was not presented in that
case with the evidence which showed that the special sponsors of the Amendment in the House and Senate had
expressly explained one of its principal purposes to be to change the Constitution as construed in Barron v.
Baltimore, supra, and make the Bill of Rights applicable to the states. Nor was there reason to do so. For the
state law under consideration in the Slaughter-House cases was only challenged as one which authorized a
monopoly, and the brief for the challenger properly conceded that there was "no direct constitutional provision
against a monopoly. On this basis, it was contended that "bulwarks that have been erected around the
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investments of capital are impregnable against State legislation. What the Court did hold was that the
privileges and immunities clause of the Fourteenth Amendment only protected from state invasion such rights
as a person has because he is a citizen of the United States. The Court enumerated some, but refused to
enumerate all of these national rights. In effect, the Slaughter-House cases rejected the very natural justice
formula the Court today embraces. The Court did not meet the question of whether the safeguards of the Bill
of Rights were protected against state invasion by the Fourteenth Amendment. While it can be argued that
these cases implied that no one of the provisions of the Bill of Rights was made applicable to the states as
attributes of national citizenship, no one of them expressly so decided. In fact, the Court in Maxwell v. Dow,
supra at , concluded no more than that "the privileges and immunities of citizens of the United States do not
necessarily include all the rights protected by the first eight amendments to the Federal Constitution against
the powers of the Federal Government. New Orleans, 96 U. The Twining decision, rejecting the compelled
testimony clause of the Fifth Amendment, and indeed rejecting all the Bill of Rights, is the end product of one
phase of this philosophy. At the same time, that decision consolidated the power of the Court assumed in past
cases by laying broader foundations for the Court to invalidate state and even federal regulatory legislation.
For the Twining decision, giving separate consideration to "due process" and "privileges or immunities," went
all the way to say that the "privileges or immunities" clause of the Fourteenth Amendment "did not forbid the
States to abridge the personal rights enumerated in the first eight Amendments. This Court has now held that
the Fourteenth Amendment protects from state invasion the following "fundamental" rights safeguarded by the
Bill of Rights: And the Court has now through the Fourteenth Amendment literally and emphatically applied
the First Amendment to the States in its very terms. Board of Education, U. Connecticut, supra, a case which
involved former jeopardy only, this Court re-examined the path it had traveled in interpreting the Fourteenth
Amendment since the Twining opinion was written. In Twining the Court had declared that none of the rights
enumerated in the first eight amendments were protected against state invasion because they were
incorporated in the Bill of Rights. But the Court in Palko, supra, at , answered a contention that all eight
applied with the more guarded statement, similar to that the Court had used in Maxwell v. Dow that "there is
no such general rule. Thus the Court said in the Palko case that the Fourteenth Amendment may make it
unlawful for a state to abridge by its statutes the "freedom of speech which the First Amendment safeguards
against encroachment by the Congress.
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5: Adamson v. California
Adamson (defendant) was on trial for murder in the first degree in the Superior Court of the State of California. Adamson
chose not to testify regarding the evidence admitted against him. The Superior Court instructed the jury that, under
California law, it could infer Adamson's guilt from the fact that he did not deny the evidence against him.

Decided June 23, Appeal from the Supreme Court of the State of California. Morris Lavine, of Los Angeles,
Cal. Bowers, of Los Angeles, Cal. The appellant, Adamson, a citizen of the United States, was convicted,
without recommendation for mercy, by a jury in a Superior Court of the State of California of Page 48 murder
in the first degree. They permit the failure of a defendant to explain or to deny evidence against him to be
commented upon by court and by counsel and to be considered by court and jury. This answer barred allusion
to these charges of convictions on the trial. This forces an accused who is a repeated offender to choose
between the risk of having his prior offenses disclosed to the jury or of having it draw harmful inferences from
uncontradicted evidence that can only be denied or explained by the defendant. Secondly, appellant relies
upon the due process of law clause of the Fourteenth Amendment to invalidate the provisions of the California
law, set out in note 3 supra, and as applied a because comment on failure to testify is permitted, b because
appellant was forced to forego testimony in person because of danger of disclosure of his past convictions
through cross-examnation and c because the presumption of innocence was infringed by the shifting of the
burden of proof to appellant in permitting comment on his failure to testify. It is settled law that the clause
Page 51 of the Fifth Amendment, protecting a person against being compelled to be a witness against himself,
is not made effective by the Fourteenth Amendment as a protection against state action on the ground that
freedom from testimonial compulsion is a right of national citizenship, or because it is a personal privilege or
immunity secured by the Federal Constitution as one of the rights of man that are listed in the Bill of Rights.
The reasoning that leads to those conclusions starts with the unquestioned premise that the Bill of Rights,
when adopted, was for the protection of the individual against the federal government and its provisions were
inapplicable to similar actions done by the states. United States, U. With the adoption of the Fourteenth
Amendment, it was suggested that the dual citizenship recognized by its first sentence, [7] secured for citizens
federal protection for their elemental provileges and immunities of state citizenship. The Slaughter-House
Cases [8] decided, contrary to the suggestion, that these Page 52 rights, as privileges and immunities of state
citizenship, remained under the sole protection of the state governments. This Court, without the expression of
a contrary view upon that phase of the issues before the Court, has approved this determination. The power to
free defendants in state trials from self-incrimination was specifically determined to be beyond the scope of
the privileges and immunities clause of the Fourteenth Amendment in Twining v. New Jersey, U. This Court
held that the inclusion in the Bill of Rights of this protction agai nst the power of the national government did
not make the privilege a federal privilege or immunity secured to citizens by the Constitution against state
action. New Jersey, supra, U. Connecticut, supra, U. After declaring that state and national citizenship co-exist
in the same person, the Fourteenth Amendment forbids a state from abridging the privileges and immunities of
citizens of the United States. As a matter of words, this leaves a state free to abridge, within the limits of the
due process clause, the privileges and immunities flowing from state citizenship. This reading of the Page 53
Federal Constitution has heretofore found favor with the majority of this Court as a natural and logical
interpretation. It accords with the constitutional doctrine of federalism by leaving to the states the
responsibility of dealing with the privileges and immunities of their citizens except those inherent in national
citizenship. This construction has become embedded in our federal system as a functioning element in
preserving the balance between national and state power. We reaffirm the conclusion of the Twining and
Palko cases that protection against self-incrimination is not a privilege or immunity of national citizenship.
Appellant secondly contends that if the privilege against self-incrimination is not a right protected by the
privileges and immunities clause of the Fourteenth Amendment against state action, this privilege, to its full
scope under the Fifth Amendment, inheres in the right to a fair trial. A right to a fair trial is a right admittedly
protected by the due process clause of the Fourteenth Amendment. The due process clause of the Fourteenth
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Amendment, however, does not draw all the rights of the federal Bill of Rights under its protection. That
contention was made and rejected in Palko v. It was rejected with citation of the cases excluding several of the
rights, protected by the Bill of Rights, against infringement by the National Gov- Page 54 ernment. Nothing
has been called to our attention that either the framers of the Fourteenth Amendment or the states that adopted
intended its due process clause to draw within its scope the earlier amendments to the Constitution. But it held
nothing more. Therefore, we must examine the effect of the California law applied in this trial to see whether
the comment on failure to testify violates the protection against state action that the due process clause does
grant to an accused. The due process clause forbids compulsion to testify by fear of hurt, torture or exhaustion.
That is a matter of legal policy and Page 55 not because of the requirements of due process under the
Fourteenth Amendment. Generally, comment on the failure of an accused to testify is forbidden in American
jurisdictions. Fifth Amendment and 28 U. It allows inferences to be drawn from proven facts. There is here no
lack of power in the trial court to adjudge and no denial of a hearing. California has prescribed a method for
advising the jury in the search for truth. However sound may be the legislative conclusion that an accused
should not be compelled in any criminal case to be a witness against himself, we see no reason why comment
should not be made upon his silence. The prosecution evidence may be of facts that may be beyond the
knowledge of the accused. If so, his failure to testify would have little if any weight. But the facts may be such
as are necessarily in the knowledge of the accused. In that case a failure to explain would point to an inability
to explain. Appellant sets out the circumstances of this case, however, to show coercion and unfairness in
permitting comment. The guilty person was not seen at the place and time of the crime. There was evidence,
however, that entrance to the place or room where the crime was committed might have been obtained through
a small door. It was freshly broken. There was evidence that appellant, some time after the crime, asked an
unidentified person whether the latter would be interested in purchasing a diamond ring. As has been stated,
the information charged other crimes to appellant and he admitted them. His argument here is that he could
not take the stand to deny the evidence against him because he would be subjected to a cross-examination as to
former crimes to impeach his veracity and the evidence so produced might well bring about his conviction.
Such cross-examination is allowable in California. Adamson, supra, 27 Cal. Therefore, appellant contends the
California statute permitting comment denies him due process. It is true that if comment were forbidden, an
accused in this situation could remain silent and avoid evidence of former crimes and comment upon his
failure to testify. We are of the view, however, that a state may control such a situation in accordance with its
own ideas of the most efficient administration of criminal justice. The purpose of due process is not to protect
an accused against a proper conviction but against an unfair conviction. When evidence is before a jury that
threatens conviction, it does not seem unfair to require him to choose between leaving the adverse evidence
unexplained and subjecting himself to impeachment through disclosure of former crimes. Indeed, this is a
dilemma with which any defendant may be faced. If facts, adverse to the defendant, are proven by the
prosecution, there may be no way to explain them favorably to the accused except by a witness who may be
vulnerable to impeachment on cross-examination. The defendant must then decide whether or not to use such
a witness. The fact that the witness may also be the de- Page 58 fendant makes the choice more difficult but a
denial of due process does not emerge from the circumstances. Failure of the accused to testify is not an
admission of the truth of the adverse evidence. Instructions told the jury that the burden of proof remained
upon the state and the presumption of innocence with the accused. Comment on failure to deny proven facts
does not in California tend to supply any missing element of proof of guilt. It only directs attention to the
strength of the evidence for the prosecution or to the weakness of that for the defense. We shall not interfere
with such a conclusion. The claim is made that such evidence inflamed the jury. The top was not found. The
corpse was barelegged. We do not think the introduction of this evidence violated any federal constitutional
right. Less than 10 years ago, Mr. Justice Cardozo spoke for the Court, consisting of Mr. The matter no longer
called for discussion; a reference to Twining v. Decisions of this Court do not have equal intrinsic authority.
The Twining case shows the judicial process at its best comprehensive briefs and powerful arguments on both
sides, followed by long deliberation, resulting in an opinion by Mr. Justice Moody which at once gained and
has ever since retained recognition as one of the outstanding opinions in the history of the Court. After Page
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60 enjoying unquestioned prestige for 40 years, the Twining case should not now be diluted, even unwittingly,
either in its judicial philosophy or in its particulars. As the surest way of keeping the Twining case intact, I
would affirm this case on its authority. The circumstances of this case present a minor variant from what was
before the Court in Twining v. The attempt to inflate the difference into constitutional significance was
adequately dealt with by Mr. Justice Traynor in the court below. The matter lies within a very narrow
compass. The point is made that a defendant who has a vulnerable record would, by taking the stand, subject
himself to having his credibility impeached thereby. Accordingly, under California law, he is confronted with
the dilemma, whether to testify and perchance have his bad record prejudice him in the minds of the jury, or to
subject himself to the unfavorable inference which the jury might draw from his silence. And so, it is argued,
if he chooses the latter alternative, the jury ought not to be allowed to attribute his silence to a consciousness
of guilt when it might be due merely to a desire to escape damaging cross-examination. This does not create
an issue different from that settled in the Twining case U. Only a technical rule of law would exclude from
consideration that which is relevant, as a matter of fair reasoning, to the solution of a problem. Sensible and
justminded men, in important affairs of life, deem it significant that a man remains silent when confronted
with serious and responsible evidence against himself which it is within his power to contradict. Silence under
such circumstances is still significant. A person in that situation may express to the jury, through appropriate
requests to charge, why he prefers to keep silent. A man who has done one wrong may prove his innocence on
a totally different charge. To deny that the jury can be trusted to make such discrimination is to show little
confidence in the jury system. The prosecution is frequently compelled to rely on the testimony of shady
characters whose credibility is bound to be the chief target of the defense. This is also a common experience
for defendants. For historical reasons a limited immunity from the common duty to testify was written into the
Federal Bill of Rights, and I am prepared to agree that, as part of that immunity, comment on the failure of an
accused to take the witness stand is forbidden in federal prosecutions. It is so, of course, by explicit act of
Congress.
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6: Adamson v. California case brief
Adamson, 27 Cal.2d , , P.2d 3, 11; People v. Braun, 14 Cal.2d 1, 6, 92 P.2d This forces an accused who is a repeated
offender to choose between the risk of having his prior offenses disclosed to the jury or of having it draw harmful
inferences from uncontradicted evidence that can only be denied or explained by the defendant.

The appellant, Adamson, a citizen of the United States, was convicted, without recommendation for mercy, by
a jury in a Superior Court of the State of California of [p48] murder in the first degree. They permit the failure
of a defendant to explain or to deny evidence against him to be commented upon by court and by counsel, and
to be considered by court and jury. This answer barred allusion to these charges of convictions on the trial.
This forces an accused who is a repeated offender to choose between the risk of having his prior offenses
disclosed to the jury or of having it draw harmful inferences from uncontradicted evidence that can only be
denied or explained by the defendant. In the first place, appellant urges that the provision of the Fifth
Amendment that no person "shall be compelled in any criminal case to be a witness against himself" is a
fundamental national privilege or immunity protected [p50] against state abridgment by the Fourteenth
Amendment or a privilege or immunity secured, through the Fourteenth Amendment, against deprivation by
state action because it is a personal right, enumerated in the federal Bill of Rights. Secondly, appellant relies
upon the due process of law clause of the Fourteenth Amendment to invalidate the provisions of the California
law, set out in note 3 supra, and as applied a because comment on failure to testify is permitted, b because
appellant was forced to forego testimony in person because of danger of disclosure of his past convictions
through cross-examination, and c because the presumption of innocence was infringed by the shifting of the
burden of proof to appellant in permitting comment on his failure to testify. It is settled law that the clause
[p51] of the Fifth Amendment, protecting a person against being compelled to be a witness against himself, is
not made effective by the Fourteenth Amendment as a protection against state action on the ground that
freedom from testimonial compulsion is a right of national citizenship, or because it is a personal privilege or
immunity secured by the Federal Constitution as one of the rights of man that are listed in the Bill of Rights.
The reasoning that leads to those conclusions starts with the unquestioned premise that the Bill of Rights,
when adopted, was for the protection of the individual against the federal government, and its provisions were
inapplicable to similar actions done by the states. Baltimore, 7 Peters ; Feldman v. United States, U. With the
adoption of the Fourteenth Amendment, it was suggested that the dual citizenship recognized by its first
sentence [n7] secured for citizens federal protection for their elemental privileges and immunities of state
citizenship. The Slaughter-House Cases [n8] decided, contrary to the suggestion, that these [p52] rights, as
privileges and immunities of state citizenship, remained under the sole protection of the state governments.
This Court, without the expression of a contrary view upon that phase of the issues before the Court, has
approved this determination. The power to free defendants in state trials from self-incrimination was
specifically determined to be beyond the scope of the privileges and immunities clause of the Fourteenth
Amendment in Twining v. New Jersey, U. This Court held that the inclusion in the Bill of Rights of this
protection against the power of the national government did not make the privilege a federal privilege or
immunity secured to citizens by the Constitution against state action. New Jersey, supra, at ; Palko v.
Connecticut, supra, at After declaring that state and national citizenship coexist in the same person, the
Fourteenth Amendment forbids a state from abridging the privileges and immunities of citizens of the United
States. As a matter of words, this leaves a state free to abridge, within the limits of the due process clause, the
privileges and immunities flowing from state citizenship. This reading of the [p53] Federal Constitution has
heretofore found favor with the majority of this Court as a natural and logical interpretation. It accords with
the constitutional doctrine of federalism by leaving to the states the responsibility of dealing with the
privileges and immunities of their citizens except those inherent in national citizenship. This construction has
become embedded in our federal system as a functioning element in preserving the balance between national
and state power. We reaffirm the conclusion of the Twining and Palko cases that protection against
self-incrimination is not a privilege or immunity of national citizenship. Appellant secondly contends that, if
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the privilege against self-incrimination is not a right protected by the privileges and immunities clause of the
Fourteenth Amendment against state action, this privilege, to its full scope under the Fifth Amendment,
inheres in the right to a fair trial. A right to a fair trial is a right admittedly protected by the due process clause
of the Fourteenth Amendment. The due process clause of the Fourteenth Amendment, however, does not draw
all the rights of the federal Bill of Rights under its protection. That contention was made and rejected in Palko
v. It was rejected with citation of the cases excluding several of the rights, protected by the Bill of Rights,
against infringement by the National Government. Palko held that such provisions of the Bill of Rights as
were "implicit in the concept of ordered liberty," p. But it held nothing more. Therefore, we must examine the
effect of the California law applied in this trial to see whether the comment on failure to testify violates the
protection against state action that the due process clause does grant to an accused. The due process clause
forbids compulsion to testify by fear of hurt, torture or exhaustion. That is a matter of legal policy, and [p55]
not because of the requirements of due process under the Fourteenth Amendment. Generally, comment on the
failure of an accused to testify is forbidden in American jurisdictions. Fifth Amendment and 28 U. The
California law is set out in note 3, and authorizes comment by court and counsel upon the "failure of the
defendant to explain or to deny by his testimony any evidence [p56] or facts in the case against him. It allows
inferences to be drawn from proven facts. There is here no lack of power in the trial court to adjudge, and no
denial of a hearing. California has prescribed a method for advising the jury in the search for truth. However
sound may be the legislative conclusion that an accused should not be compelled in any criminal case to be a
witness against himself, we see no reason why comment should not be made upon his silence. The prosecution
evidence may be of facts that may be beyond the knowledge of the accused. If so, his failure to testify would
have little, if any, weight. But the facts may be such as are necessarily in the knowledge of the accused. In that
case, a failure to explain would point to an inability to explain. Appellant sets out the circumstances of this
case, however, to show coercion and unfairness in permitting comment. The guilty person was not seen at the
place and time of the crime. There was evidence, however, that entrance to the place or room where the crime
was committed might have been obtained through a small door. It was freshly broken. There was evidence that
appellant, sometime after the crime, asked an unidentified person whether the latter would be interested in
purchasing a diamond ring. As has been stated, the information charged other crimes to appellant, and he
admitted them. His argument here is that he could not take the stand to deny the evidence against him because
he would be subjected to a cross-examination as to former crimes to impeach his veracity, and the evidence so
produced might well bring about his conviction. Such cross-examination is allowable in California. Therefore,
appellant contends the California statute permitting comment denies him due process. It is true that, if
comment were forbidden, an accused in this situation could remain silent and avoid evidence of former crimes
and comment upon his failure to testify. We are of the view, however, that a state may control such a situation
in accordance with its own ideas of the most efficient administration of criminal justice. The purpose of due
process is not to protect an accused against a proper conviction, but against an unfair conviction. When
evidence is before a jury that threatens conviction, it does not seem unfair to require him to choose between
leaving the adverse evidence unexplained and subjecting himself to impeachment through disclosure of former
crimes. Indeed, this is a dilemma with which any defendant may be faced. If facts adverse to the defendant are
proven by the prosecution, there may be no way to explain them favorably to the accused except by a witness
who may be vulnerable to impeachment on cross-examination. The defendant must then decide whether or not
to use such a witness. The fact that the witness may also be the defendant [p58] makes the choice more
difficult, but a denial of due process does not emerge from the circumstances. Failure of the accused to testify
is not an admission of the truth of the adverse evidence. Instructions told the jury that the burden of proof
remained upon the state and the presumption of innocence with the accused. Comment on failure to deny
proven facts does not, in California, tend to supply any missing element of proof of guilt. It only directs
attention to the strength of the evidence for the prosecution or to the weakness of that for the defense. We shall
not interfere with such a conclusion. The claim is made that such evidence inflamed the jury. The top was not
found. The corpse was barelegged. We do not think the introduction of this evidence violated any federal
constitutional right. There was also a conviction for first degree burglary. This requires no discussion. This
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section authorizes appeal to this Court from the final judgment of a state when the validity of a state statute is
questioned on the ground of its being repugnant to the Constitution of the United States. The section has been
applied so as to cover a state constitutional provision. Railway Express Agency, Inc. Constitution of
California, Art. No person shall be twice put in jeopardy for the same offense; nor be compelled, in any
criminal case, to be a witness against himself; nor be deprived of life, liberty, or property without due process
of law; but in any criminal case, whether the defendant testifies or not, his failure to explain or to deny by his
testimony any evidence or facts in the case against him may be commented upon by the court and by counsel,
and may be considered by the court or the jury. A defendant in a criminal action or proceeding cannot be
compelled to be a witness against himself; but if he offers himself as a witness, he may be cross-examined by
the counsel for the people as to all matters about which he was examined in chief. The failure of the defendant
to explain or to deny by his testimony any evidence or facts in the case against him may be commented upon
by counsel. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws. In case the defendant pleads not guilty, and answers that he has
suffered the previous conviction, the charge of the previous conviction must not be read to the jury, nor
alluded to on the trial. The California law protects a defendant against compulsion to testify, though allowing
comment upon his failure to meet evidence against him. The Fifth Amendment forbids compulsion on a
defendant to testify. A federal statute that grew out of the extension of permissible witnesses to include those
charged with offenses negatives a presumption against an accused for failure to avail himself of the right to
testify in his own defense. It was this statute which is interpreted to protect the defendant against comment for
his claim of privilege. The brief of Mr. Fellows for the plaintiff in error set out the legislative history in an
effort to show that the purpose of the first section of the Fourteenth Amendment was to put the "Rights of
Citizens" under the protection of the United States. It was pointed out, p. After quoting from the debates, the
brief summarized the argument, as follows, p. As the result of this examination, the only conclusion to be
arrived at, as to the intention of Congress in proposing the amendments, and especially the first section of the
Fourteenth Amendment, and the interpretation universally put upon it by every member of Congress, whether
friend or foe, the interpretation in which all were agreed, was, in the words of Mr. Hale, "that it was intended
to apply to every State which has failed to apply equal protection to life, liberty and property;" or, in the words
of Mr. Bingham, "that the protection given by the laws of the States shall be equal in respect to life, liberty and
property to all persons;" or, in the language of Mr. Sumner, that it abolished "oligarchy, aristocracy, caste, or
monopoly with peculiar privileges and powers. New Jersey, supra, New York, U. New York, supra, at ; Palko
v. Connecticut, supra, at ; Carter v.
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The appellant, Adamson, a citizen of the United States, was convicted, without recommendation for mercy, by a jury in a
Superior Court of the State of California of murder in the first degree. After considering the same objections to the
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Less than 10 years ago, Mr. Justice Cardozo spoke for the Court, consisting of Mr. The matter no longer called
for discussion; a reference to Twining v. New Jersey, U. Decisions of this Court do not have equal intrinsic
authority. The Twining case shows the judicial process at its best--comprehensive briefs and powerful
arguments on both sides, followed by long deliberation, resulting in an opinion by Mr. Justice Moody which at
once gained and has ever since retained recognition as one of the outstanding opinions in the history of the
Court. As the surest way of keeping the Twining case intact, I would affirm this case on its authority. The
circumstances of this case present a minor variant from what was before the Court in Twining v. The attempt
to inflate the difference into constitutional significance was adequately dealt with by Mr. Justice Traynor in
the court below. The matter lies within a very narrow compass. United States, U. Accordingly, under
California law, he is confronted with the dilemma, whether to testify and perchance have his bad record
prejudice him in the minds of the jury, or to subject himself to the unfavorable inference which the jury might
draw from his silence. And so, it is argued, if he chooses the latter alternative, the jury ought not to be allowed
to attribute his silence to a consciousness of guilt when it might be due merely to a desire to escape damaging
cross-examination. This does not create an issue different from that settled in the Twining case U. Only a
technical rule of law would exclude from consideration that which is relevant, as a matter of fair reasoning, to
the solution of a problem. Sensible and justminded men, in important affairs of life, deem it significant that a
man remains silent when confronted with serious and responsible evidence against himself which it is within
his power to contradict. Silence under such circumstances is still significant. A person in that situation may
express to the jury, through appropriate requests to charge, why he prefers to keep silent. A man who has done
one wrong may prove his innocence on a totally different charge. To deny that the jury can be trusted to make
such discrimination is to show little confidence in the jury system. The prosecution is frequently compelled to
rely on the testimony of shady characters whose credibility is bound to be the chief target of the defense. This
is also a common experience for defendants. For historical reasons a limited immunity from the common duty
to testify was written into the Federal Bill of Rights, and I am prepared to agree that, as part of that immunity,
comment on the failure of an accused to take the witness stand is forbidden in federal prosecutions. It is so, of
course, by explicit act of Congress. This opinion is concerned solely with a discussion of the Due Process
Clause of the Fourteenth Amendment. I put to one side the Privileges or Immunities Clause of that
Amendment. Between the incorporation of the Fourteenth Amendment into the Constitution and the beginning
of the present membership of the Court--a period of 70 years--the scope of that Amendment was passed upon
by 43 judges. Of all these judges, only one, who may respectfully be called an eccentric exception, ever
indicated the belief that the Fourteenth Amendment was a shorthand summary of the first eight Amendments
theretofore limiting only the Federal Government, and that due process incorporated those eight Amendments
as restrictions upon the powers of the States. It is not invidious to single out Miller, Davis, Bradley, Waite,
Matthews, Gray, Fuller, Holmes, Brandeis, Stone and Cardozo to speak only of the dead as judges who were
alert in safeguarding and promoting the interests of liberty and human dignity through law. But they were also
judges mindful of the relation of our federal system to a propgressively democratic society and therefore duly
regardful of the scope of authority that was left to the States even after the Civil War. And so they did not find
that the Fourteenth Amendment, concerned as it was with matters fundamental to the pursuit of justice,
fastened upon the States procedural arrangements which, in the language of Mr. It would be extraordinarily
strange for a Constitution to convey such specific commands in such a roundabout and inexplicit way. After
all, an amendment to the Constitution should be read in a "sense most obvious to the common understanding
at the time of its adoption. Justice Holmes in Eisner v. Those reading the Engligh language with the meaning
which it ordinarily conveys, those conversant with the political and legal history of the concept of due process,
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those sensitive to the relations of the States to the central government as well as the relation of some of the
provisions of the Bill of Rights to the process of justice, would hardly recognize the Fourteenth Amendment as
a cover for the various explicit provisions of the first eight Amendments. Some of these are enduring
reflections of experience with human nature, while some express the restricted views of Eighteenth-Century
England regarding the best methods for the ascertainment of facts. Arguments that may now be adduced to
prove that the first eight Amendments were concealed within the historic phrasing [FN1] of the Fourteenth
Amendment were not unknown at the time of its adoption. A surer estimate of their bearing was possible for
judges at the time than distorting distance is likely to vouchsafe. Remarks of a particular proponent of the
Amendment, no matter how influential, are not to be deemed part of the Amendment. What was submitted for
ratification was his proposal, not his speech. Thus, at the time of the ratification of the Fourteenth Amendment
the constitutions of nearly half of the ratifying States did not have the rigorous requirements of the Fifth
Amendment for instituting criminal proceedings through a grand jury. It could hardly have occurred to these
States that by ratifying the Amendment they uprooted their established methods for prosecuting crime and
fastened upon themselves a new prosecutorial system. It is not new in the constitutional history of this
country, and it was not new in the Constitution of the United States when it became a part of the fourteenth
amendment, in the year New Orleans, 96 U. Indeed, the suggestion that the Fourteenth Amendment
incorporates the first eight Amendments as such is not unambiguously urged. There is suggested merely a
selective incorporation of the first eight Amendments into the Fourteenth Amendment. Some are in and some
are out, but we are left in the dark as to which are in and which are out. Nor are we given the calculus for
determining which go in and which stay out. If the basis of selection is merely that those provisions of the first
eight Amendments are incorporated which commend themselves to individual justices as indispensable to the
dignity and happiness of a free man, we are thrown back to a merely subjective test. We are called upon to
apply to the difficult issues of our own day the wisdom afforded by the great opinions in this field, such as
those in Davidson v. It may not be amiss to restate the pervasive function of the Fourteenth Amendment in
exacting from the States observance of basic liberties. New York, U. The Amendment neither comprehends
the specific provisions by which the founders deemed it appropriate to restrict the federal government nor is it
confined to them. It ought not to require argument to reject the notion that due process of law meant one thing
in the Fifth Amendment and another in the Fourteenth. It would assume that no other abuses would reveal
themselves in the course of time than those which had become manifest in It seems pretty late in the day to
suggest that a phrase so laden with historic meaning should be given an improvised content consisting of some
but not all of the provisions of the first eight Amendments, selected on an undefined basis, with improvisation
of content for the provisions so selected. And so, when, as in a case like the present, a conviction in a State
court is here for review under a claim that a right protected by the Due Process Clause of the Fourteenth
Amendment has been denied, the issue is not whether an infraction of one of the specific provisions of the first
eight Amendments is disclosed by the record. The relevant question is whether the criminal proceedings which
resulted in conviction deprived the accused of the due process of law to which the United States Constitution
entitled him. These standards of justice are not authoritatively formulated anywhere as though they were
prescriptions in a pharmacopoeia. But neither does the application of the Due Process Clause imply that
judges are wholly at large. The judicial judgment in applying the Due Process Clause must move within the
limits of accepted notions of justice and is not to be based upon the idiosyncrasies of a merely personal
judgment. The fact that judges among themselves may differ whether in a particular case a trial offends
accepted notions of justice is not disproof that general rather than idiosyncratic standards are applied. An
important safeguard against such merely individual judgment is an alert deference to the judgment of the State
court under review. While in substantial agreement with the views of Mr. But I am not prepared to say that the
latter is entirely and necessarily limited by the Bill of Rights. That point, however, need not be pursued here
inasmuch as the Fifth Amendment is explicit in its provision that no person shall be compelled in any criminal
case to be a witness against himself. That provision, as Mr. Moreover, it is my belief that this guarantee
against self-incrimination has been violated in this case. Under California law, the judge or prosecutor may
comment on the failure of the defendant in a criminal trial to explain or deny any evidence or facts introduced
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against him. As interpreted and applied in this case, such a provision compels a defendant to be a witness
against himself in one of two ways: If he does not take the stand, his silence is used as the basis for drawing
unfavorable inferences against him as to matters which he might reasonably be expected to explain. Thus he is
compelled, through his silence, to testify against himself. And silence can be as effective in this situation as
oral statements. If he does take the stand, thereby opening himself to cross-examination, so as to overcome the
effects of the provision in question, he is necessarily compelled to testify against himself. In that case, his
testimony on cross- examination is the result of the coercive pressure of the provision rather than his own
volition. But policy arguments are to no avail in the face of a clear constitutional command. This guarantee of
freedom from self-incrimination is grounded on a deep respect for those who might prefer to remain silent
before their accusers. To borrow language from Wilson v. Excessive timidity, nervousness when facing others
and attempting to explain transactions of a suspicious character, and offenses charged against him, will often
confuse and embarrass him to such a degree as to increase rather than remove prejudices against him. It is not
every one, however honest, who would therefore willingly be placed on the witness stand. That principle is as
applicable where the compelled testimony is in the form of silence as where it is composed of oral statements.
Accordingly, I would reverse the judgment below. The appellant was tried for murder in a California state
court. He did not take the stand as a witness in his own behalf. The prosecuting attorney, under purported
authority of a California statute, Cal. I must consider the case on the same assumption that the Court does. For
the discussion of the second contention turns out to be a decision which reaches far beyond the relatively
narrow issues on which this case might have turned. This decision reasserts a constitutional theory spelled out
in Twining v. FN1 The cases on which the Court relies seem to adopt these standards. The Twining case was
the first, as it is the only decision of this Court, which has squarely held that states were free, notwithstanding
to Fifth and Fourteenth Amendments, to extort evidence from one accused of crime. But I would not reaffirm
the Twining decision. Furthermore, the Twining decision rested on previous cases and broad hypotheses
which have been undercut by intervening decisions of this Court. My reasons for believing that the Twining
decision should not be revitalized can best be understood by reference to the constitutional, judicial, and
general history that preceded and followed the case. That reference must be abbreviated far more than is
justified but for the necessary limitations of opinion-writing. New Jersey, supra, U. The first 10 amendments
were proposed and adopted largely because of fear that Government might unduly interfere with prized
individual liberties. The people wanted and demanded a Bill of Rights written into their Constitution.
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New Jersey, Ohio and Vermont permit comment. The question of permitting comment upon the failure of an
accused to testify has been a matter for consideration in recent years. The choice between giving evidence and
remaining silent was an open choice. There was no such possible misleading of the defendant as we
condemned in Johnson v. United States, U. Less than ten years ago, Mr. Justice Cardozo announced as settled
constitutional law that, while the Fifth Amendment, "which is not directed to the states, but solely to the
federal government," provides that no person shall be compelled in any criminal case to be a witness against
himself, the process of law assured by the Fourteenth Amendment does not require such immunity from
self-crimination: Justice Cardozo spoke for the Court, consisting of Mr. The matter no longer called for
discussion; a reference to Twining v. New Jersey, U. Decisions of this Court do not have equal intrinsic
authority. The Twining case shows the judicial process at its best -- comprehensive briefs and powerful
arguments on both sides, followed by long deliberation, resulting in an opinion by Mr. Justice Moody which at
once gained and has ever since retained recognition as one of the outstanding opinions in the history of the
Court. After Page U. As the surest way of keeping the Twining case intact, I would affirm this case on its
authority. The circumstances of this case present a minor variant from what was before the Court in Twining
v. The attempt to inflate the difference into constitutional significance was adequately dealt with by Mr.
Justice Traynor in the court below. The matter lies within a very narrow compass. The point is made that a
defendant who has a vulnerable record would, by taking the stand, subject himself to having his credibility
impeached thereby. Accordingly, under California law, he is confronted with the dilemma, whether to testify
and perchance have his bad record prejudice him in the minds of the jury, or to subject himself to the
unfavorable inference which the jury might draw from his silence. And so, it is argued, if he chooses the latter
alternative, the jury ought not to be allowed to attribute his silence to a consciousness of guilt when it might be
due merely to a desire to escape damaging cross-examination. This does not create an issue different from that
settled in the Twining case. Only a technical rule of law would exclude from consideration that which is
relevant, as a matter of fair reasoning, to the solution of a problem. Sensible and just-minded men, in
important affairs of life, deem it significant that a man remains silent when confronted with serious and
responsible evidence against himself which it is within his power to contradict. The notion that to allow jurors
to do that which sensible and right-minded men do every day violates the "immutable principles of justice" as
conceived by a civilized society is to trivialize the importance of "due process. Silence under such
circumstances is still significant. A person in that situation may express to the jury, through appropriate
requests to charge, why he prefers to keep silent. A man who has done one wrong may prove his innocence on
a totally different charge. To deny that the jury can be trusted to make such discrimination is to show little
confidence in the jury system. The prosecution is frequently compelled to rely on the testimony of shady
characters whose credibility is bound to be the chief target of the defense. This is also a common experience
for defendants. For historical reasons, a limited immunity from the common duty to testify was written into
the Federal Bill of Rights, and I am prepared to agree that, as part of that immunity, comment on the failure of
an accused to take the witness stand is forbidden in federal prosecutions. It is so, of course, by explicit act of
Congress. But to suggest that such a limitation can be drawn out of "due process" in its protection of ultimate
decency in a civilized society is to suggest that the Due Process Clause fastened fetters of unreason upon the
States. This opinion is concerned solely with a discussion of the Due Process Clause of the Fourteenth
Amendment. I put to one side the Privileges or Immunities Clause of that Amendment. For the mischievous
uses to which that clause would lend itself if its scope were not confined to that given it by all but Page U.
Between the incorporation of the Fourteenth Amendment into the Constitution and the beginning of the
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present membership of the Court -- a period of seventy years -- the scope of that Amendment was passed upon
by forty-three judges. Of all these judges, only one, who may respectfully be called an eccentric exception,
ever indicated the belief that the Fourteenth Amendment was a shorthand summary of the first eight
Amendments theretofore limiting only the Federal Government, and that due process incorporated those eight
Amendments as restrictions upon the powers of the States. Among these judges were not only those who
would have to be included among the greatest in the history of the Court, but -- it is especially relevant to note
-- they included those whose services in the cause of human rights and the spirit of freedom are the most
conspicuous in our history. It is not invidious to single out Miller, Davis, Bradley, Waite, Matthews, Gray,
Fuller, Holmes, Brandeis, Stone and Cardozo to speak only of the dead as judges who were alert in
safeguarding and promoting the interests of liberty and human dignity through law. But they were also judges
mindful of the relation of our federal system to a progressively democratic society, and therefore duly
regardful of the scope of authority that was left to the States even after the Civil War. And so they did not find
that the Fourteenth Amendment, concerned as it was with matters fundamental to the pursuit of justice,
fastened upon the States procedural arrangements which, in the language of Mr. Justice Cardozo, only those
who are "narrow or provincial" would deem essential to "a fair and enlightened system of justice. To suggest
that it is inconsistent with a truly free Page U. The short answer to the suggestion that the provision of the
Fourteenth Amendment, which ordains "nor shall any State deprive any person of life, liberty, or property,
without due process of law," was a way of saying that every State must thereafter initiate prosecutions through
indictment by a grand jury, must have a trial by a jury of twelve in criminal cases, and must have trial by such
a jury in common law suits where the amount in controversy exceeds twenty dollars, is that it is a strange way
of saying it. It would be extraordinarily strange for a Constitution to convey such specific commands in such a
roundabout and inexplicit way. After all, an amendment to the Constitution should be read in a "sense most
obvious to the common understanding at the time of its adoption. For it was for public adoption that it was
proposed. Justice Holmes in Eisner v. Those reading the English language with the meaning which it
ordinarily conveys, those conversant with the political and legal history of the concept of due process, those
sensitive to the relations of the States to the central government, as well as the relation of some of the
provisions of the Bill of Rights to the process of justice, would hardly recognize the Fourteenth Amendment as
a cover for the various explicit provisions of the first eight Amendments. Some of these are enduring
reflections of experience with human nature, while some express the restricted views of Eighteenth-Century
England regarding the best methods for the ascertainment of facts. The notion that the Fourteenth Amendment
was a covert way of imposing upon the Page U. A surer estimate of their bearing was possible for judges at the
time than distorting distance is likely to vouchsafe. Any evidence of design or purpose not contemporaneously
known could hardly have influenced those who ratified the Amendment. Remarks of a particular proponent of
the Amendment, no matter how influential, are not to be deemed part of the Amendment. What was submitted
for ratification was his proposal, not his speech. Thus, at the time of the ratification of the Fourteenth
Amendment, the constitutions of nearly half of the ratifying States did not have the rigorous requirements of
the Fifth Amendment for instituting criminal proceedings through a grand jury. It could hardly have occurred
to these States that, by ratifying the Amendment, they uprooted their established methods for prosecuting
crime and fastened upon themselves a new prosecutorial system. Indeed, the suggestion that the Fourteenth
Amendment incorporates the first eight Amendments as such is not unambiguously urged. Even the boldest
innovator would shrink from suggesting to more than half the States that Page U. There is suggested merely a
selective incorporation of the first eight Amendments into the Fourteenth Amendment. Some are in and some
are out, but we are left in the dark as to which are in and which are out. Nor are we given the calculus for
determining which go in and which stay out. If the basis of selection is merely that those provisions of the first
eight Amendments are incorporated which commend themselves to individual justices as indispensable to the
dignity and happiness of a free man, we are thrown back to a merely subjective test. The protection against
unreasonable search and seizure might have primacy for one judge, while trial by a jury of twelve for every
claim above twenty dollars might appear to another as an ultimate need in a free society. In the history of
thought, "natural law" has a much longer and much better founded meaning and justification than such
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subjective selection of the first eight Amendments for incorporation into the Fourteenth. If all that is meant is
that due process contains within itself certain minimal standards which are "of the very essence of a scheme of
ordered liberty," Palko v. We are called upon to apply to the difficult issues of our own day the wisdom
afforded by the great opinions in this field, such as those in Davidson v. New Orleans, 96 U. This guidance
bids us to be duly mindful of the heritage of the past, with its great lessons of how liberties are won and Page
U. As judges charged with the delicate task of subjecting the government of a continent to the Rule of Law,
we must be particularly mindful that it is "a constitution we are expounding," so that it should not be
imprisoned in what are merely legal forms, even though they have the sanction of the Eighteenth Century. It
may not be amiss to restate the pervasive function of the Fourteenth Amendment in exacting from the States
observance of basic liberties. New York, U. The Amendment neither comprehends the specific provisions by
which the founders deemed it appropriate to restrict the federal government nor is it confined to them. It ought
not to require argument to reject the notion that due process of law meant one thing in the Fifth Amendment
and another in the Fourteenth. The Fifth Amendment specifically prohibits prosecution of an "infamous crime"
except upon indictment; it forbids double jeopardy; it bars compelling a person to be a witness against himself
in any criminal case; it precludes deprivation of "life, liberty, or property, without due process of law. To
consider "due process of law" as merely a shorthand statement of other specific clauses in the same
amendment is to attribute to the authors and proponents of this Amendment ignorance of, or indifference to, a
historic conception which was one of the great instruments in the arsenal of constitutional freedom which the
Bill of Rights was to protect and strengthen. It would assume that no other abuses would reveal themselves in
the course of time than those which had become manifest in Such a view not only disregards the historic
meaning of "due process. It seems pretty late in the day to suggest that a phrase so laden with historic meaning
should be given an improvised content consisting of some, but not all, of the provisions of the first eight
Amendments, selected on an undefined basis, with improvisation of content for the provisions so selected.
And so, when, as in a case like the present, a conviction in a State court is here for review under a claim that a
right protected by the Due Process Clause of the Fourteenth Amendment has been denied, the issue is not
whether an infraction of one of the specific provisions of the first eight Amendments is disclosed by the
record. The relevant question is whether the criminal proceedings which resulted in conviction deprived the
accused of the due process of law to which the United States Constitution entitled him. Judicial review of that
guaranty of the Fourteenth Amendment inescapably imposes upon this Court an exercise of judgment upon the
whole course of the proceedings in order to ascertain whether they offend those canons of decency and
fairness which express the notions of justice of English-speaking peoples even toward Page U. These
standards of justice are not authoritatively formulated anywhere as though they were prescriptions in a
pharmacopoeia. But neither does the application of the Due Process Clause imply that judges are wholly at
large. The judicial judgment in applying the Due Process Clause must move within the limits of accepted
notions of justice, and is not to be based upon the idiosyncrasies of a merely personal judgment. The fact that
judges, among themselves, may differ whether, in a particular case, a trial offends accepted notions of justice
is not disproof that general, rather than idiosyncratic, standards are applied. An important safeguard against
such merely individual judgment is an alert deference to the judgment of the State court under review. It is not
new in the constitutional history of this country, and it was not new in the Constitution of the United States
when it became a part of the fourteenth amendment, in the year The appellant was tried for murder in a
California state court. He did not take the stand as a witness in his own behalf. The prosecuting attorney, under
purported authority of a California statute, Cal. The argument is that 1 permitting comment upon his failure to
testify has the effect of compelling him to testify, so as to violate that provision of the Bill of Rights contained
in the Fifth Amendment that "No person. I must consider the case on the same assumption that the Court does.
For the discussion of the second contention turns out to be a decision which reaches far beyond the relatively
narrow issues on which this case might have turned. This decision reasserts a constitutional theory spelled out
in Twining v. The Twining case was the first, as it is the only, decision of this Court which has squarely held
that states were free, notwithstanding the Fifth and Fourteenth Amendments, to extort evidence from one
accused of crime.
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