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1: Education malpractice and student litigation: New lessons learned
A legal definition of educational malpractice is yet to be codified, but the term can be assumed to involve professional
negligence or the failure to provide services that can reasonably be expected.

Education Law Educational Malpractice Beginning in the s, parents sought to render school boards, teachers,
and other educational staff members liable for the inability of their children to perform well in school,
charging a variety of school officials with educational malpractice in disputes over pedagogical methods and
student outcomes. Plaintiffs have tried unsuccessfully to rely on the concept of malpractice, a term used to
refer to negligence by professionals, such as doctors and lawyers who fail to meet their duties to clients and
cause them harm. Creighton University, , p. Among the reasons why the purported tort of educational
malpractice has failed in disputes arising in the context of regular educational settings is that teachers, unlike
professionals who ordinarily face changes of malpractice, do not typically work in one-to-one relationships
with students, have virtually no discretion in selecting which students they teach and serve, and have little
ability to set their own rules of professional conduct. Moreover, plaintiffs in regular education have been
unable to establish that school officials committed malpractice because almost as a matter of public policy,
when applying the rules of negligence, practical issues arise, such as the duty that students and parents share to
ensure that learning occurs, coupled with questions of apportioning liability for the alleged failings of
educators. If, for example, secondary school students in regular education classes are unable to read at grade
level, it is unclear how much they, their parents, and teachers at a variety of grade levels should share the fault.
At the same time, since students have explicit statutory rights under the Individuals with Disabilities
Education Act, some courts M. Central Regional School District, a, b , but not all Suriano v. Hyde Park
Central School District, , have permitted claims filed on their behalf to proceed, even though jurists refused to
identify such cases as educational malpractice. Rather, when dealing with disputes that arise in the context of
special education, courts are apparently more willing to grant plaintiffs some relief because they are
safeguarding well-established statutory rights. In disagreements over special education, courts have granted
prevailing plaintiffs relief in the form of compensatory services , such as extended day- or year-long
programming to compensate for the denial of services and attorney fees to cover the costs associated with
filing suit to protect their rights. In perhaps the best-known early case involving educational malpractice,
parents in California unsuccessfully claimed that school officials improperly allowed their son, who could
read only at the eighthgrade level, to graduate from high school Peter W. San Francisco Unified School
District, The plaintiffs sought relief because even though the student graduated after attending school for 12
years, he was qualified to work only at jobs requiring little or no ability to read or write. An appellate court, in
rejecting the suit, engaged in a lengthy review of the duty-of-care concept in the law of negligence. The court
reasoned that the legal claim could not proceed since there was no workable rule of care against which to
measure the alleged misconduct of school officials, no injury within the meaning of the law of negligence, and
no perceptible connection between the conduct of teachers and other staff in relation to the injuries that the
student alleged had incurred. The court also dismissed a charge of intentional misrepresentation because even
though the student and his parents had the opportunity to do so, they were unable to provide facts
demonstrating that they had relied on the alleged misrepresentations that the educators made. Along with the
reasons cited above, other courts have recognized the difficulties of measuring damages, as well as the public
policy considerations: Acceptance of such cases would, in effect, have put them in the position of being
responsible for supervising the day-to-day educational management activities in public schools, a task for
which they recognize that they are ill-suited Hunter v. Board of Education of Montgomery County, ; Simon v.
In so ruling, courts agree that since aggrieved parents can seek redress through the administrative procedures
made available by local school boards and state-level educational agencies, they are not left without recourse
when they disagree with the decisions that school officials make that impact on the education of their children.
Of course, as witnessed by the voluminous litigation on torts, especially negligence, if the specific acts of
school employees directly or intentionally cause injuries to students, they as well as their school boards may
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face liability for educational malpractice. Even so, it remains to be seen whether claims for educational
malpractice will, or should, be permitted to proceed to litigation on their merits. Russo Legal Citations Hunter
v. Board of Education of Montgomery County, A. Central Regional School District, 81 F. Creighton
University, F.
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2: SAGE Reference - Educational Malpractice
educational malpractice torts under certain limited conditions, as a way of making the educational bureaucracy
accountable and responsible, just as other professionals (and corporations) are held accountable in courts.

Super In California, a county hospital seeks half of a medical malpractice settlement from the medical school
which supervised the people who were negligent. County of Riverside v. Loma Linda University In New
York, a student alleges that the college failed to adequately prevent other students from cheating. Columbia
University, 22 F. Y, In Ohio, a student sues a private vocational school for failing to adequately educate or
train him to the extent that he could find employment in his new specialty. The theory of educational
mal-practice is based on the assumption that educators have two basic professional duties. This theory applies
to all levels of teaching from primary school to post doctoral level training. First, teachers should deliver
adequate instruction or training. Teachers are expected to educate their student to the standards set by an
accrediting organization or state education department. Teachers also are responsible for the safety and
wellbeing of their students while in their care. In the case of a discipline that educates health care
professionals, such as social work, the supervisory duty extends to the contacts students have with others in
the course of their professional training. Historically, professors have felt a degree of immunity from
professional liability claims. There is good reason for this feeling of reduced risk exposure too. The plaintiff s
lost in all of the previously mentioned cases and nearly every other case where educational malpractice has
been alleged. Thus far, American courts have been reluctant to evaluate education as they do medical
malpractice or product liability claims. Thirty years ago, it was rare for a social worker to be sued for
malpractice. Now, it is common. Could educators be that far behind? Social workers engaged in an academic
career can benefit from some of the simple risk management strategies employed by their clinical brethren. Be
familiar with and follow written policy requirements promulgated by the educational institution, accrediting
organization, or state education departments. Be alert for signs of fraud, plagiarism or cheating by the students
and take immediate action to stop such activities. Appropriately recognize any contributions made by students
to your own work. Always maintain a professional demeanor and distance while teaching. Maintain and
understand that social workers professional liability insurance covers malpractice complaints against you
arising out of your social work teaching activities only. The names and case examples used in Practice
Pointers articles are completely fictitious, and any resemblance to persons living or dead is purely
coincidental. Questions about this article should be directed to NASW via blawrence naswasi.
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3: Does your claim allege educational malpractice? | Illinois State Bar Association
If an incompetent doctor provides substandard care that leaves you with ongoing physical problems, you can sue for
medical malpractice. What if an incompetent teacherâ€”or an entire schoolâ€”provides substandard education, leaving
you or your child functionally illiterate or simply unprepared for the work world?

I said that in the absence of other opportunities, something online is better than nothing at all. I said a bunch of
other stuff too. I suppose it depends on what one values, an education, or a relatively cheap and easy path
toward a credential. Coincidentally or maybe not , we used the same curriculum when I started at McNeese St.
It was out of date even then. More troubling is the sequencing of the material. Similar to the plagiarism lesson,
there is a slide deck presentation with audio narration that sounds like it was recorded by a human attempting
to sound like a computer, which is attempting to sound like a human. The comma replaces that breath in your
writing, but where and when to use it can be confusing. For one, regarding plagiarism and source use, we
know that it is better to teach students a holistic view of sources and sourcing rather than a list of
decontextualized rules. For two, in an effort to make it easier to follow and enforce those rules, they give bad
advice. The plagiarism unit quiz has the following question: If research is not required for an essay, you
should avoid research so you can avoid the temptation to take ideas from others. Writing is for audiences.
Writing is to engage the world. But those values are not at play in the StraighterLine course. Being exposed to
a gestalt that helps students better understand and engage with writing in different contexts is subsumed to that
more direct path to a credential. Honestly, thinking about students being exposed to this material made me sad.
StraighterLine does require the completion of actual writing assignments in addition to the quizzes that
accompany each unit. Writing can absolutely be taught effectively over the internet, though those who have
done it will tell you it is every bit as time consuming and demanding as teaching writing face-to-face. A more
up-to-date curriculum could be designed. They are fulfilling every bit of their mission. They deliver exactly
what they promise, which is the problem. To that end, it fits the legacy of much of educational technology. If
you are among the have nots, you must subsume yourself to the technology.
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4: AASA | American Association of School Administrators
educational malpractice in the US was born, raised, and buried. Indeed, considerable legal precedent now holds that no
cognizable tort claim arises out of negligently.

CURIE provides universities with insurance coverage, risk management services, and essential knowledge
sharing and insight. Coverage includes legal liability and defence costs. For most students this type of issue
would be particularly daunting from a financial, time, and emotional perspective. Educational malpractice
claims tend to fall into one of three general categories: The essence of an educational malpractice claim calls
into question the quality or the effectiveness of instruction or training given by an academic or trade
institution. When a doctor commits malpractice, the injured party sues the doctor. But what if a law school or
a medical school commits malpractice in training one of its students? Can it be sued for malpractice? Courts
have held such actions â€” whether alleged by a student or a third party â€” to be invalid where alleged against
public schools, colleges and universities, community colleges, seminars, daycare facilities, and private
proprietary and trade schools. Educational malpractice claims however, have been distinguished from clearly
identifiable negligence claims arising in the educational context. Thus, a clearly identifiable negligence case
within the educational context is distinguished from a case alleging educational malpractice where: York
University continued the refrain that the Courts have no jurisdiction to hear Educational Malpractice civil
actions: Judicial review is the proper procedure when seeking to reverse an internal academic decision.
However, if a plaintiff alleges the basis for a cause of action in tort [ie. Thus the ability of a student to bring a
matter before the Courts by way of a civil proceeding is indeed limited. The philosophy generally followed by
courts in the U. It is expected that Canadian courts will continue to be reluctant to wade into disputes between
students and their university, deferring academic matters to internal school procedures. Public Policy â€”
should the law by expanded? Despite the current state of the law in Canada and the U. The only job of courts
is to adjudicate disputes between people. No Canadian court has allowed an action for damages against a
school board, university, or its teachers and professors for negligent provision of education or failure to
provide an appropriate education. However, there is no dispute in Canada that the relationship between a
student and a university has a contractual foundation, giving rise to duties in both contract and tort. Bella, [] 1
S. From a public policy perspective, and in light of the significant financial investment students and their
families incur to the benefit of the educational institutions, Canadian courts should allow the following forms
of educational malpractice claims that amount to negligent provision of education or failure to provide an
appropriate education: The student graduates with a gross deficiency of knowledge, such as functionally
illiterate person graduating from high school or university. Alternatively, a student completes 12 years of
school with mostly A, B, or C grades but then repeatedly fails university examinations, or a university student
graduates but fails professional examinations law, medicine, nursing, dentistry, veterinarian, police office, fire
fighter, etc. The institution chose an instructor who is incompetent in the subject material to teach. The
institution fails to investigate cheating, plagiarism, or other misconduct that disadvantages honest students.
The student was harmed by either intentional conduct, malicious conduct, or grossly negligent conduct by an
instructor. The instructor professor, teacher fails to report cheating, plagiarism, or other misconduct that
disadvantages honest students.
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Accountability for educational outcomes has become the new public policy, leading to the possibility that the barriers to a
lawsuit for educational malpractice now may be crumbling. As educational accountability increases, the time is right to
revisit a possible case for educational malpractice.

The original ruling that this is based on was made almost 50 years ago, and much has changed in both
education and litigation. As an expert in The Science of Learning, I have had a number of students ask me if
they could sue their higher education institution for failing to provide them with the education that was
promised. When I first started studying in this area, I had a quick look at what was said about educational
malpractice and concluded that this was a no go area. Now, having looked into it further, I believe, along with
many legal experts who study this area, that the question is not if, but when a higher education institution
faces and loses a malpractice suit. The areas that were initially of concern in educational malpractice are:
Related to the above point, there is no way to measure the effect of using one method of teaching and compare
it against another method of teaching with which to hold teachers accountable for. If the courts considered an
educational malpractice suit they would face a flood of litigation and the courts would be overwhelmed. There
is no legal agreement between an institution and a student upon which to base a breach of contract argument.
Academic freedom and the noncommercial nature of higher education preclude it from being financially liable
for failings of individuals. Individuals cannot be held responsible when their practice is customary for the field
in which they work. I will explore the first two points in some detail and then touch on the remaining four
points, relying on other expert opinions that I have no claim to. I am an expert in The Science of Learning, not
in the nuances of the law. The whole field of The Science of Learning is devoted to the study of what we know
about how people learn and how we can apply this knowledge to formal teaching situations. We know how to
maximize student learning, and yet, the vast majority of higher education teachers choose to ignore it. Willful
blindness is a legal term that refers "â€¦to the acts of a person who intentionally fails to be informed about
matters that would make the person criminally liable. They know something is wrong but intentionally ignore
the matter so as not to be liable. Teaching Method Comparisons The science is very clear on this one. There
are methods of teaching that are clearly superior to others for reaching various educational objectives. The
most damning evidence is that the most widely used teaching method lecturing does not achieve any
educational objectives that are appropriate for higher-level learning. Litigation Flood The fear that there would
be a flood of litigation if the courts began to consider educational malpractice suits is a very real fear. Hope
Gray, in writing about educational malpractice, says: In fact, the potential for a high number of claims speaks
to a systemic problem that needs to be addressed. Recognition of educational malpractice claims could
incentivize a higher level of proficiency and performance among educators and discourage the practices that
have resulted in injuries. If there is a potential for a flood of litigation, logic suggests that good public policy
recognize these claims rather than dismisses them. Legal Agreement between Institutions and Students There
is legal precedent set that recognizes that documents and publications used by institutions can be used to
demonstrate a legally binding agreement between the students and the institution. Mission statements,
marketing material, catalogs, course catalogs, manuals, bulletins, handbooks, institutional regulations,
registration materials, degree requirements, and syllabi have all been recognized as binding agreements, and
the courts have found that students are entitled to the promises made by these published materials in the same
way that a customer making a consumer purchase can hold a vendor accountable for the promises that
influence their decision to purchase an item. When we see mission statements and marketing materials using
phrases like, "learning The evidence clearly demonstrates that what is being sold to students who are children
at the time their decisions are made is not being delivered, and both the individual teachers and the institutions
are fully aware of the failure. Custom and Practice Here I will reproduce a segment of Hutt p41 which states:
Digging a bit deeper into the argument reveals that it is actually comprised of two components. Some of them
are the result of careful thought and decision, while others arise from the kind of inadvertence, neglect, or
deliberate disregard of a known risk which is associated with negligence. No group of individuals and no
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industry or trade can be permitted, by adopting careless and slipshod methods to save time, effort, or money,
to set its own uncontrolled standard at the expense of the rest of the community. If the only test is to be what
has always been done, no one will ever have any great incentive to make any progress in the direction of
safety. Conclusion Clearly, the arguments that have protected educational institutions from facing litigation
for educational malpractice no longer hold. Doctors, lawyers, and accountants are accountable for failures to
perform in accordance with the skills required for their jobs. The standard of care they are subject to is that
recognized by their profession. While lawyers and doctors are exposed to malpractice liability, the judicial
system does not subject educators to similar liability. It is not a matter of if, but a matter of when. I have
worked for years to get higher education teachers to engage with The Science of Learning and the application
of these principles to teaching to no avail. There are a few, but a thousand or two who even minimally engage
out of the tens of thousands of higher education professionals has to be considered a few. I think that it will
take a successful educational malpractice suit to get anyone in the sector to really wake up and ask what best
practice really is. Hopefully, when a suit is won by one of our former students, teaching in higher education
will begin to use science as a basis for teaching practices. Share this article Post comment as a guest Name
Required:
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6: Educational Malpractice: should access to justice continue to be limited? â€“ Sigurdson Post
Failed Educational Malpractice Lawsuits: Prominent Causes Educational malpractice cases have always attracted
debates from scholars and judicial stalwarts. It is a fact that in many cases, colleges and universities always had a
stronghold in the cases due to reasons that are not very difficult to understand.

Check new design of our homepage! Educational Malpractice It is fact that the number of educational
malpractice cases in the US have risen significantly in the past couple of decades. In this article, we will know
more about what constitutes such cases, along with some examples related to them. Students and parents have
dragged educational institutions in courts on account of neglectful teaching, carelessness and inability to make
the candidates competent enough to get employment. In most of the educational malpractice cases, plaintiffs
have claimed that the educational institutions and its teachers or staff were unable to fulfill their duties of
educating them properly, as promised at the time of admission. Failed Educational Malpractice Lawsuits:
Prominent Causes Educational malpractice cases have always attracted debates from scholars and judicial
stalwarts. It is a fact that in many cases, colleges and universities always had a stronghold in the cases due to
reasons that are not very difficult to understand. There are plenty of reasons why the judiciary has discarded
plaintiffs arguments in a majority of cases against educational institutions. It is yet to decide, when should a
child be deemed educated? Just because the child is unable to read or write with the expected level of
proficiency at the end of educational year, makes the school or college responsible for it? A child spends
significant number of hours at home besides the school. Or what if the parents were careless in looking after
the child and helping him at his work. It is a fact that good learning atmosphere is not only important at school
but also at home. Moreover, every child is capable in his or her own unique ways. Not everyone has same
aptitude, emotional, social, cultural and environmental upbringing. This effects performance in the academic
career. Considering public schools, colleges or universities responsible for the poor performance of a student
certainly raises several questions. Educational Malpractice Suits A large number of legal lawsuits have been
filed against institutions on several charges. While not pointing out to exact cases and their complete details,
here are some common reasons as to why parents, students and colleges or universities have been in the
courtrooms. A school sued parents for not paying the tuition fees and in return the parents sued the school on
charges of racism, poor education practices and absenteeism of the school staff. A group of students battled in
court against their college administration for being unable to stop cheating and using unfair means by several
students in the college exams. Some cases have also been filed by students who passed high school but
complained of having reading and writing skills at par with seventh grade students. A child is misdiagnosed
with a learning disability, is sent to a normal school and is unable to learn anything for many years. Parents
sue the doctor and the school, both. A student joined a college after winning athletic scholarships however,
after completing four years of education, he feels incompetent in the employment world. Sues the college
eventually. Several cases also include stances where vocational training institutions have been sued because
even after the complete training, students ended up with no employment. It is a fact that many cases in
educational malpractices have been rejected by courts due to the inability of the plaintiffs to prove in the court
that the defendant was responsible for the loss occurred to plaintiffs. Nevertheless, in some cases, lawsuits
have been won by plaintiffs and that has triggered hopes for many others who have been in the legal battle
against institutions.
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7: Victims of Educational Malpractice - Homeschooling for Adults
To date, all efforts to establish educational malpractice as a tort in regular educational settings have been fruitless
insofar as it is "a tort theory beloved of commentators, but not of courts" (Ross v.

James Fitzgerald Smith and Julia Illman Maness Does an injured person have a cognizable claim for
negligence against a former teacher for an injury occurring after instruction that the injured person claims can
be traced to poor teaching? Probably not, according to a recent Illinois Appellate Court decision, Waugh v.
Morgan Stanley and Co. A claim for negligence against teachers and educational institutions for the quality of
education received sounds in the tort of educational malpractice. This tort, also described as educational
negligence, is not cognizable in Illinois. The Dallas Airmotive court provided the following examples of
negligence claims that sound in educational malpractice: If the duty alleged to have been breached is the duty
to educate effectively, the claim is one of educational malpractice. Maimonides Academy of Western
Connecticut, Inc. A claim that educational services provided were inadequate, substandard, or ineffective
constitutes a claim of educational malpractice. Where the court is asked to evaluate the course of instruction or
the soundness of the method of teaching that has been adopted by an educational institution, the claim is one
of educational malpractice. Dallas Airmotive, S. Recently, in Waugh, the Illinois Appellate Court, First
District, Fourth Division, considered a claim in which the appellant alleged, in relevant part, that a flight
instructor negligently trained an airplane pilot and, due to this negligent instruction, the pilot thereafter
crashed the aircraft. The plaintiff made multiple allegations of ineffective training by multiple parties in the
circuit court. The circuit court dismissed those claims that asserted certain defendants, a flight instructor and
flight training schools, failed to properly train the pilot in how to fly and land the aircraft. The parties
appealed, arguing that the trial court improperly dismissed the claims because the claims were not, in fact,
claims for educational malpractice. In a decision, the appellate court found that the circuit court properly
characterized the claims as sounding in educational malpractice and, because claims for educational
malpractice are not cognizable in Illinois, properly dismissed the claims. The court went on to hold, as a
matter of first impression, that the tort of educational malpractice is not cognizable in the state of Illinois. It
noted that most jurisdictions that have considered the issue of educational malpractice have found the tort
non-cognizable: Those courts that have refused to recognize claims of educational malpractice have done so
based on various public policy grounds, including: It also noted that the Dallas Airmotive court found these
same public policy concerns persuasive when dismissing claims based on educational malpractice against
flight training schools and flight instructors. The Dallas Airmotive court, it noted, differentiated an injury
caused by an instructor during the course of instruction and an injury arising after the completion of the course
of instruction. Yale University, A. The second, however, may sound in educational malpractice if it pertains to
the quality of instruction and attacks the quality of instruction. These are claims of educational malpractice
and are barred, therefore, as a matter of law.
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8: Educational Malpractice | Just Visiting
] EDUCATIONAL MALPRACTICE against the unreasonable risk of graduating from high school defi-cient in basic skills.
The courts must recognize and define the obli-.

Get started now for free. If you feel like your unalienable rights to life, liberty and the pursuit of happiness are
under attack, If you feel that immorality is on the rise, America is headed over a cliff, Civilization is
crumbling, This website is for you! Millions of parents are realizing that dropping their kids off in an atheistic
school is a dereliction of their duties as a parent. But what about parents themselves? What about parents who
are themselves Victims of Educational Malpractice? America was once the most prosperous and admired
nation in history. Today the United States is bankrupt, and Americans are despised around the world. And you
are part of the problem. You -- yes you -- are a victim of educational malpractice. You can begin a journey on
the road that leads to prosperity and the admiration of others. Using the internet, twelve years of a colonial
American one-room schoolhouse can be compressed into a twelve-month program. Twenty minutes in the
morning, twenty minutes in the evening, while you commute to and from work. Or wash the dishes. Our
guarantee is simple. If you complete our assignments, you will experience massive, and lasting personal
transformation of your entire life, or we will DOUBLE your money back. These were the goals of "the Father
of the American Revolution," Samuel Adams, in the first letter he wrote to ordinary Americans through a
network of communication known as "The Committees of Correspondence. You will be able in just a few
months. The doctor cannot write the correct prescription without an accurate diagnosis. Public schools in
America were originally the product of the Protestant Reformation, and its banner " Sola Scriptura. The
purpose of public schools was to teach everyone in town the Bible. Teaching the Bible would inculcate three
things: Religion Morality Knowledge of the way the world really works: The "Spirit of Liberty" and the evil
of " tyranny. Education was primarily religious, not secular. America was a Christian nation , not a "secular"
nation. Public schools were the product of the Protestant Reformation, and its banner, " Sola Scriptura " -"Scripture Alone. Students can only be taught that it is an archaic historical artifact, and that those who wrote
it may have believed it was true. As a result of banning the Declaration of Independence from government-run
schools, and ever since banning the Bible, the U. In my lifetime, the U. Every single person who signed the
Declaration of Independence and the Constitution would say that the U. The tyranny which they abolished.
The Bible prohibits the violent, armed overthrow of governments. The American Revolution was a violation
of these Biblical prohibitions e. America is not a "City upon a Hill. These truths are life-changing.
9: Educational Malpractice | NASW Assurance Services
of the appellate decision is that educational malpractice in almost all cases is not a viable claim against public schools
and that intentional infliction of emotional distress is a low-.
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