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1: Spousal Liability in General - www.enganchecubano.com
An injured spouse claim is for allocation of a refund of a joint refund while innocent spouse is for relief or allocation on a
joint and several liability of a joint return.

Spousal Liability in General An overview of spousal liability issues in the world of income tax. Jane and Ted
divorced after five years of marriage and two children. She got the house and the kids â€” and the right to
receive child support payments. But the payments stopped when Ted skipped town. Because she signed a joint
return, Jane would have to pay the tax. This fact pattern comes up over and over, with many variations.
Sometimes the husband has died; in other cases he may be available but bankrupt. If she succeeded she would
escape the requirement to pay. The trick was to qualify. You had to work your way through a maze of
arbitrary rules. Many taxpayers lost on various technicalities. Those who could meet the requirements were a
lucky few; the rest were stuck with an unfair tax burden. Congress acted in to make it easier to avoid paying
taxes that should have been paid by your spouse or former spouse. There are three forms of relief. The third
one applies if it would be unfair to collect the tax from you, but you somehow fail to qualify for either of the
first two provisions. The remainder of this page explains the rules for joint returns and separate returns.
Subsequent pages provide more details on the rules for obtaining relief. Why are they so heartless? They have
a duty to collect tax according to the law. What if you have a divorce decree that says your former spouse has
to pay? The IRS can still collect from you. Perhaps you can use this provision of your decree to collect from
your former spouse after you pay the IRS. It makes sense to put these provisions in your decree, but you
should recognize that they may end up being worthless. Here are some things you need to know about filing
jointly or separately: In rare cases you pay less tax when you file separately. That allows you to take a wait
and see attitude when you have some reason to be concerned about filing jointly. But there are relief
provisions for separate filers in community property states, too. Three Forms of Relief You now have three
possible ways to avoid paying taxes that should have been paid by your spouse: This is a new, improved
version of the innocent spouse rules that appeared in prior law. The new law permits the IRS to provide relief
in these cases. That calls for special rules, which are described in Community Property States. Suppose you
have a tax refund coming but the IRS grabs it because your spouse owes money.
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2: Federal Tax Procedure: Summary of the Innocent Spouse Provisions (1/19/13)
For the innocent spouse to take advantage of the new law (that is, to seek relief from joint and several liability), the
following requirements must be met: A joint return must be filed. An understatement of tax on that return must be
attributable to erroneous items of the other spouse.

A spouse or former spouse may be relieved of joint and several liability for Federal income tax for that year
under the following three relief provisions: The amended claim for relief will relate back to the original claim
for purposes of determining the timeliness of the claim. For rules relating to the effect of closing agreements
and offers in compromise, see sections and , and the regulations thereunder. The rule in paragraph c 1 of this
section regarding the unavailability of relief from joint and several liability when the liability to which the
claim for relief relates was the subject of a prior closing agreement entered into by the requesting spouse ,
shall not apply to an agreement described in section c with respect to partnership items or any penalty ,
addition to tax , or additional amount that relates to adjustments to partnership items that is entered into while
the requesting spouse is a party to a pending partnership -level proceeding conducted under the provisions of
subchapter C of chapter 63 of subtitle F of the Internal Revenue Code TEFRA partnership proceeding. If,
however, a requesting spouse enters into a closing agreement pertaining to any penalty , addition to tax , or
additional amount that relates to adjustments to partnership items, at a time when the requesting spouse is not
a party to a pending TEFRA partnership proceeding e. Similarly, if a requesting spouse enters into a closing
agreement with respect to both partnership items including affected items and nonpartnership items, while the
requesting spouse is a party to a pending TEFRA partnership proceeding, the provisions of paragraph c 1 shall
apply to the portion of the closing agreement that relates to nonpartnership items and the provisions of this
paragraph c 2 shall apply to the remainder of the closing agreement. The following examples illustrate the
rules of this paragraph c: In September , H files a bankruptcy petition under chapter 7 of the Bankruptcy Code
and receives a discharge in April In August , H and W enter into a closing agreement with the Internal
Revenue Service, in which H and W agree to the disallowance of some of the claimed losses from Partnership
A for taxable years through W may not later claim relief from joint and several liability under section as to the
disallowed losses attributable to Partnership A for taxable years to Consequently, the closing agreement did
not pertain to partnership items and W was not a party to a pending partnership-level proceeding regarding
Partnership A when she entered into the closing agreement. Accordingly, the exception in paragraph c 2 of this
section for agreements relating to TEFRA partnership proceedings does not apply. In March , H and W enter
into a closing agreement with the Service. In addition, H and W agree to the imposition of the accuracy-related
penalty under section with respect to the disallowed losses attributable to partnership B. In the closing
agreement, H and W also agree to the deficiency resulting from the omitted interest income for taxable year
In contrast, W may claim relief from joint and several liability as to the disallowed losses and accuracy-related
penalty attributable to Partnership B for taxable year or any subsequent year s. This is because this portion of
the closing agreement pertains to partnership and affected items and was entered into at a time when W was a
party to the pending partnership-level proceeding regarding Partnership B. Consequently, W never had the
opportunity to raise the innocent spouse defense in the course of that TEFRA partnership proceeding. If the
Secretary establishes that a spouse transferred assets to the other spouse as part of a fraudulent scheme, relief
is not available under section , and section d 3 applies to the return. For purposes of this section, a fraudulent
scheme includes a scheme to defraud the Service or another third party, including, but not limited to, creditors,
ex-spouses, and business partners. A requesting spouse has not meaningfully participated in a prior proceeding
if, due to the effective date of section , relief under section was not available in that proceeding. Also, any
final decisions rendered by a court of competent jurisdiction regarding issues relevant to section are conclusive
and the requesting spouse may be collaterally estopped from relitigating those issues. An erroneous item is
attributed to the individual whose activities gave rise to such item. The following example illustrates the rule

Page 2

JOINT AND SEVERAL LIABILITY AND THE INNOCENT SPOUSE
PROVISIONS pdf
of this paragraph f: On April 15, , H and W file a joint Federal income tax return for the taxable year. The
community property laws of State A are not considered in allocating items for this purpose. A nonrequesting
spouse is the individual with whom the requesting spouse filed the joint return for the year for which relief
from liability is sought. An item is that which is required to be separately listed on an individual income tax
return or any required attachments. Items include, but are not limited to, gross income , deductions , credits,
and basis. An erroneous item is any item resulting in an understatement or deficiency in tax to the extent that
such item is omitted from, or improperly reported including improperly characterized on an individual income
tax return. For example , unreported income from an investment asset resulting in an understatement or
deficiency in tax is an erroneous item. Similarly, ordinary income that is improperly reported as capital gain
resulting in an understatement or deficiency in tax is also an erroneous item. In addition, a deduction for an
expense that is personal in nature that results in an understatement or deficiency in tax is an erroneous item of
deduction. An erroneous item is also an improperly reported item that affects the liability on other returns e.
Penalties and interest are not erroneous items. Rather, relief from penalties and interest will generally be
determined based on the proportion of the total erroneous items from which the requesting spouse is relieved.
The relief provisions of section do not negate liability that arises under the operation of other laws. For the
rules regarding the liability of transferees, see sections through and the regulations thereunder. The following
example illustrates the rule of this paragraph j: H and W timely file their joint income tax return on April 15,
In July , the Internal Revenue Service assesses a deficiency for the return. The items giving rise to the
deficiency are attributable to H. The Internal Revenue Service may seek to collect the deficiency from W to
the extent permitted under Federal or state transferee liability or property laws. It is not guaranteed to be
accurate or up-to-date, though we do refresh the database weekly. More limitations on accuracy are described
at the GPO site.
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3: Innocent Spouse Relief
1) The effects of changing liability for tax on a joint return from being joint and several to being proportionate to the tax
attributable to each spouse; 2) The effects of providing that, if a divorce decree allocates liability for tax on a joint return.

Those books may be downloaded from SSRN see the link in the top right hand column of this blog; on the
same link Jack offers cumulative supplements for the more material changes that will appear in the next
editions. There is a dissent in Wilson that, properly construed, the review should be based on the
administrative recorrd. The Tax Court holds that review is de novo, and has now been sustained in that
holding Wilson and the other other circuit to address the issue. Wilson offers a good analysis of the statutory
interpretation analysis the Court used to reach that interpretation. I commend the decision to readers who are
interested in statutory interpretation. I blog this case principally because of its summary of the history and
current status of the innocent spouse provisions including administrative processing currently appearing in
Section , here. Most of them are recently divorced, separated, or widowed women. Many are victims of
domestic abuse, whose ability to review or correct a joint return before it is filed is impaired. A substantial
number are low-income, single parents. Before , each spouse was required to file a separate return. In ,
Congress first permitted married couples to file a joint return, and in clarified that the tax on a joint return was
to be computed on aggregate income. Shortly thereafter, the Internal Revenue Service "IRS" took the position
that each spouse was individually responsible for the entire tax debt. Congress legislatively overruled Cole in ,
adopting the IRS theory of joint and several marital tax liability, and in created a separate tax schedule for
joint returns. The "marriage bonus" awarded when filing jointly reduced tax liability for many married couples
who resided in certain states. During the first five decades of the income tax, the only way a spouse could
avoid joint and several liability for taxes owed was to prove that he or she signed a joint tax return under
duress. An individual who discovered a tax debt on illicit income concealed by her spouse had no reprieve.
The court concluded that "only remedial legislation can soften the impact of the rule of strict individual
liability for income taxes on the many married women who are unknowingly subjected to its provisions by
filing joint returns. In , Congress passed the Innocent Spouse Act to provide relief from joint and several
liability for innocent spouses in limited circumstances. Under this legislation, taxpayers were eligible for relief
only in cases involving unreported income and only if they could fulfill certain strict requirements. The scope
of this hardship relief was expanded in , but still required a spouse seeking relief to demonstrate 1 that a joint
return was made for the taxable year; 2 that the joint return contained a substantial understatement of tax
attributable to grossly erroneous items of the other spouse; 3 that the taxpayer did not know, and had no reason
to know, of the substantial understatement when he or she signed the joint return; and 4 that it would be
inequitable to hold the taxpayer liable for the deficiency in income tax attributable to the substantial
understatement. Deficit Reduction Act of , Pub. In , the American Bar Association "ABA" examined the
innocent spouse defense and, after concluding that the defense did little to help "a reasonably knowledgeable
spouse to protect herself or, in rare cases, himself against an unknown and unexpected tax liability," proposed
replacing the joint and several tax liability standard with a proportional liability standard. After evaluating the
responses, Congress engaged in innocent spouse taxpayer reform by repealing the prior provisions altogether
and enacting the current innocent spouse laws, codified at 26 U. Sections b and c apply when taxpayers have
demonstrated an "understatement" or "deficiency" on joint returns filed with the IRS. In implementing the
innocent spouse tax relief enacted by Congress, the Department of the Treasury promulgated a regulation
establishing the factors to be utilized in analyzing requests for equitable relief. CCCISO staff screen innocent
spouse tax relief requests to determine whether they meet basic eligibility requirements. Applications that do
not meet the requirements are closed at screening, and the taxpayer is informed of the decision. If a claim
meets basic eligibility requirements, the file is transferred to an examiner to further review the claim and
decide whether relief should be granted. After the administrative appeal is decided, the IRS sends a final
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determination letter. The taxpayer then has the right to appeal the IRS decision to federal court. The taxpayer
has the option of either petitioning the U. Tax Court for review, or paying the deficiency and filing a refund
claim in federal district court or the Court of Federal Claims.
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