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Richard Mills, Louis C. We therefore reverse the order of Superior Court and remand to Common Pleas for a
new trial. On February 3, , appellant Patrick B. Patrick, then 16 years of age, struck his head on the bottom of
the pool, severing his spinal cord and leaving him paralyzed. He and his mother filed an action in trespass
against the instructor in charge of the swimming class, appellee Wayne Struth. The jury then returned a verdict
for appellee Struth and against the appellants. Following direct and cross-examination on Dr. Doctor Peterson,
based upon the evidence that you have heard here in the courtroom, including the testimony of all the
witnesses and the testimony that has been read to the jury, previously taken, and based upon your knowledge
and understanding of the occurrence in question, do you have an opinion as to the capability of Wayne Struth
as a water safety instructor. I continue the objection, your Honor. What is that opinion? He is a graduate of a
reputable undergraduate school. I know personally the people who have been involved in certifying him as a
teacher, Miss Kepfel at Slippery Rock, and Robert Evans. I work with most of those people. And I give the
most respect for the kind of people that they serve by. Again based solely upon the evidence that has been
presented here in the courtroom, do you have an opinion with respect to the conduct of Wayne Struth at the
time of the incident in question? And what is that opinion? I believe that he acted as I would have under the
same circumstances. It is standard procedure the way he conducted his class. Based upon the evidence that has
been presented here in the courtroom, do you have an opinion as to the cause of the accident in question.
Objected to, as a continuing objection. I believe it was entirely a matter of poor judgment or no judgment on
the part of the plaintiff. May 19, at emphasis added. Responding to these questions, the witness evaluated the
totality of the evidence and also introduced extraneous and irrelevant factors. Traditionally, the opinion
testimony of an expert must be narrowly limited to evidence of which he has personal knowledge, which is
uncontradicted on the record or which is proffered on an assumed state of facts reasonably shown by the
record. United States Pipe Line Co. The proper function of an expert is to "instruct the court and jury in
matters so far removed from the ordinary pursuits of life, that accurate knowledge of them can only be
acquired by a continued study and experience. See also Brueckner v. In Pennsylvania, experts have not been
permitted to speak generally to the ultimate issue nor to give an opinion based on conflicting evidence without
specifying which version they accept. These principles have been designed to permit the expert to enlighten
the jury with his special skill and knowledge but leave the determination of the ultimate issue for the jury after
it evaluates credibility. In attempting to control the examination of experts, Pennsylvania courts have long
used and recognized the hypothetical question as an aid in insuring that the role of the expert is kept properly
separate from that of the jury. Moreover, experts are subject to the usual rules of relevance in giving their
opinions and cannot base them on extraneous irrelevant factors not properly in evidence. Justice Green
declared that "[t]he [expert] witness can not be asked to state his opinion upon the whole case, because that
necessarily includes the determination of what are the facts, and this can only be done by the jury. Battistone,
supra, Pa. Valley Smokeless Coal Co. See also Colosimo v. We are aware that the drafters of the Federal
Rules of Evidence have eliminated the necessity of using the hypothetical question by allowing an expert to
testify to his opinion without elucidating underlying factual assumptions. This practice is also advocated by
the text writers. Appellee urges us to adopt this theory. Relying on cross-examination to illuminate the
underlying assumptions may further confuse jurors already struggling to follow complex testimony. This is
contrary to the usual practice of allocating to the proponent of evidence, as the party with the laboring oar, the
duty of laying a logically understandable foundation. Appellant Patrick Kozak testified that he knew he was
diving into the shallow end of the swimming pool, that he intended to make a racing dive but altered his
diving form so as to avoid hitting students already in the pool. May 12, at Patrick also testified that he never
received any formal instructions on diving techniques. May 13, at May 19, at Struth exercised a proper
standard of care. The record also shows that the opinions given were based at least in part on irrelevant and
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prejudicial facts which were not and could not otherwise have been put into evidence. The basic maxim of
relevance, res inter alia acta, is accepted in this Commonwealth. Such expert testimony must be carefully
scrutinized because issues of ultimate fact, especially those of credibility, are for the jury, not the expert. In
Lewis, Superior Court approved the principles set out in Fed. The Lewis opinion involved a lay witness.
Subsequent Superior Court panels have extended the holding to expert testimony. Reed Shaw Stenhouse, Inc.
The Superior Court rule, allowing a witness to testify to the ultimate issue, is limited to those instances where
the admission will not cause confusion or prejudice. Mellor, supra, Pa. Had the expert commented on the
question of due care by setting forth the proper procedures, this problem would not have arisen. See supra at
Considering all these circumstances, we conclude that the trial judge did abuse his discretion by permitting the
opinion evidence given on this record. Accordingly, the order of Superior Court is reversed and the record is
remanded to the Court of Common Pleas of Allegheny County for a new trial. Hahalyak, counsel for the
appellants, stated: Newsletter Sign up to receive the Free Law Project newsletter with tips and announcements.
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Court of Appeals of Washington, Division Three. Attorney s appearing for the Case Counsel for Appellant s ,
J. The orders dismissed his negligence and breach of warranty claims against Costco. Mills argues that he
presented sufficient evidence to preclude summary judgment on both claims. We conclude that the minimal
evidence Mr. Mills produced did not raise a genuine issue of material fact as to whether his injuries were
proximately caused by Costco. Accordingly, we affirm the summary judgments. Mills purchased a bicycle
from Costco in Union Gap, Washington. The first time Mr. Mills rode the bicycle, he was injured when the
front tire blew out. After the accident, Mr. Mills did not notice anything amiss on the bicycle that might have
caused the accident. The bicycle was inspected and someone at Valley Cycle told Mr. Mills was later told the
same thing by someone at Valley Cycle. Mills did not produce the bicycle for inspection by Costco.
Apparently, at some point after the accident, the bicycle was stolen from the place where Mr. Mills had it
stored. On July 23, , Mr. Mills filed an action for damages against Costco for negligence and breach of
warranty. He alleged Costco was liable to him on the following grounds: On February 17, , Costco moved for
summary judgment. It argued it had no responsibility for any manufacturing defect under the Washington
product liability act, chapter 7. In support, Costco filed the affidavit of David Greek, a Costco buyer, who
stated that the bicycle purchased by Mr. Mills argued that Costco was liable for his injuries as a product seller
under the Washington product liability act. He attested to discussing assembly with a Costco employee before
purchasing the bicycle. Mills further stated as follows: After the accident, I had the bicycle examined. At that
time, I discovered that the bicycle had been assembled incorrectly. The brake shoes and brake assembly had
been installed and adjusted incorrectly causing the brake shoes to wear on the front tire. The wear on the tire
caused the front tire to blow out. After the inspection, I also examined the front brake shoes and brake
assembly. The front brake shoes and brake assembly were positioned differently from the rear brake shoes and
in a place which would cause damage to the front tire. In May , the court dismissed the negligence claim
because the only evidence of negligence was the inadmissible hearsay statement of the unknown Costco
employee. The court did not dismiss the breach of warranty claim. The court reasoned that the sign posted at
Costco stating that professional assembly was included in the price, raised a factual question as to whether
Costco had warranted the assembly. On September 19, , Mr. Mills was deposed by Costco. Mills testified that
before taking the bicycle to Valley Cycle, he had not noticed anything that would cause the tire to blow out.
He testified that Valley Cycle had inspected the bicycle and concluded that the brakes were installed
"backwards or improperly or something. He also stated that the people at Valley Cycle explained to him what
was wrong, but he did not "know the facts" or "what was backwards. When asked if he had an understanding
of what exactly was wrong with the bicycle, Mr. In , Costco again moved for summary judgment as to the
warranty claim. It argued that Mr. Mills had not offered any evidence that the brake assembly proximately
caused the accident. The court granted the motion and Mr. Mills contends that the trial court erred in granting
summary judgment on his negligence and breach of warranty claims. Summary judgment is appropriate if the
record before the court shows that no genuine issues of material fact exist and the moving party is entitled to
judgment as a matter of law. County of King, Wn. A material fact is one upon which the outcome of the
litigation depends. When reviewing an order granting summary judgment, this court engages in the same
inquiry as the trial court, considering all the facts and reasonable inferences in the light most favorable to the
nonmoving party. Yellow Front Stores, Inc. In response to a motion for summary judgment, the plaintiff may
not simply rely on the allegations in the pleadings but must set forth specific facts by affidavit or otherwise
that show a genuine issue exists. Mills alleges that Costco is liable to him for damages under RCW 7. This
statute states that "a product seller. Consequently, Costco should succeed on its motion for summary judgment
if it shows that Mr. Mills lacks evidence to support an essential element of RCW 7. Costco concedes that it is
a product seller but argues there is no evidence that any alleged breach of warranty proximately caused Mr.
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Proximate cause requires a showing of both cause in fact and legal causation. Both elements must be satisfied.
Proximate cause is ordinarily a jury question but may be determined on summary judgment if reasonable
minds could reach only one conclusion. Yet proof of proximate cause must rise above speculation or
conjecture. See Seven Gables Corp. A jury will not be permitted to conjecture how an accident occurred.
Further, mere assertions that material issues of fact exist are inadequate to overcome a motion for summary
judgment. Evidence is sufficient if it allows "reasonable minds to conclude that there is a greater probability
that the thing in question. Costco argues that it is pure speculation that the bicycle tire went flat due to a
breach of warranty. Costco relies on Hiner for support. In Hiner, the court found no proximate cause where
there was insufficient evidence that proper warnings would have been read or heeded. It was, therefore,
speculative to conclude the failure to warn caused the injuries. Similarly here, any connection between the
alleged improper brake assembly and Mr. In his deposition, Mr. Mills stated that he did not inspect the bicycle
on the day of the accident. He did not know why the bicycle tire blew out or if the brakes were assembled
improperly. Mills conceded that he did not "know the facts" regarding the alleged deficient assembly. We note
that in a affidavit, Mr. Mills stated that after talking with someone at a bicycle repair shop he noticed that the
front brakes were positioned differently than the rear brakes. However, this evidence, viewed in a light most
favorable to Mr. Mills, is not sufficient to present an issue of causation to the jury. There are many reasons
why a bicycle tire may go flat. Here, there is no evidence that suggests the brakes caused or contributed to the
accident. It is pure speculation that the tire went flat as a result of any breach of warranty by Costco. Summary
judgment in favor of a defendant is appropriate if the plaintiff fails to establish a prima facie case concerning
an essential element of his claim. In light of Mr. A majority of the panel has determined that this opinion will
not be printed in the Washington Appellate Reports but it will be filed for public record pursuant to RCW 2.
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The orders dismissed his negligence and breach of warranty claims against Costco. Mills argues that he
presented sufficient evidence to preclude summary judgment on both claims. We conclude that the minimal
evidence Mr. Mills produced did not raise a genuine issue of material fact as to whether his injuries were
proximately caused by Costco. Accordingly, we affirm the summary judgments. Mills purchased a bicycle
from Costco in Union Gap, No. Clerk s Papers CP at The first time Mr. Mills rode the bicycle, he was injured
when the front tire blew out. After the accident, Mr. Mills did not notice anything amiss on the bicycle that
might have caused the accident. Mills s son took the bicycle to Valley Cycle for a repair estimate. The bicycle
was inspected and someone at Valley Cycle told Mr. Mills s son that the brakes were not properly assembled.
Mills was later told the same thing by someone at Valley Cycle. Mills did not produce the bicycle for
inspection by Costco. Apparently, at some point after the accident, the bicycle was stolen from the place
where Mr. Mills had it stored. On July 23, , Mr. Mills filed an action for damages against Costco for
negligence and breach of warranty. He alleged Costco was liable to him on the following grounds: On
February 17, , Costco moved for summary judgment. It argued it had no responsibility for any manufacturing
defect under the Washington product liability act, chapter 7. In support, Costco filed 2 No. Costco the affidavit
of David Greek, a Costco buyer, who stated that the bicycle purchased by Mr. Mills argued that Costco was
liable for his injuries as a product seller under the Washington product liability act. Mills provided an affidavit
in opposition to Costco s motion for summary judgment. He attested to discussing assembly with a Costco
employee before purchasing the bicycle. Mills s recollection [was] that the staff person stated that Costco
hired an outside assembler to assemble the bicycles. Mills further stated as follows: After the accident, I had
the bicycle examined. At that time, I discovered that the bicycle had been assembled incorrectly. The brake
shoes and brake assembly had been installed and adjusted incorrectly causing the brake shoes to wear on the
front tire. The wear on the tire caused the front tire to blow out. After the inspection, I also examined the front
brake shoes and brake assembly. The front brake shoes and brake assembly were positioned differently from
the rear brake shoes and in a place which would cause damage to the front tire. In May , the court dismissed
the negligence claim because the only evidence of negligence was the inadmissible hearsay statement of the
unknown Costco employee. The court did not dismiss the breach of warranty claim. The court reasoned that
the sign posted at Costco stating that professional assembly was included in the price, raised a 3 No. Costco
factual question as to whether Costco had warranted the assembly. On September 19, , Mr. Mills was deposed
by Costco. Mills testified that before taking the bicycle to Valley Cycle, he had not noticed anything that
would cause the tire to blow out. He testified that Valley Cycle had inspected the bicycle and concluded that
the brakes were installed backwards or improperly or something. He also stated that the people at Valley
Cycle explained to him what was wrong, but he did not know the facts or what was backwards. When asked if
he had an understanding of what exactly was wrong with the bicycle, Mr. Mills said, They wrote it down and I
don t -- you know, it s been years. I d have to look at that piece of paper and see what they wrote. In , Costco
again moved for summary judgment as to the warranty claim. It argued that Mr. Mills had not offered any
evidence that the brake assembly proximately caused the accident. The court granted the motion and Mr. Mills
contends that the trial court erred in granting summary judgment on his negligence and breach of warranty
claims. Summary judgment is appropriate if the record before the court shows that no genuine issues of
material fact exist and the moving party is entitled to judgment as a matter of law. County of King, 4 No. A
material fact is one upon which the outcome of the litigation depends. When reviewing an order granting
summary judgment, this court engages in the same inquiry as the trial court, considering all the facts and
reasonable inferences in the light most favorable to the nonmoving party. A defendant in a civil action is
entitled to summary judgment if the defendant shows that the plaintiff lacks evidence to support an element
essential to the plaintiff s claim. Yellow Front Stores, Inc. In response to a motion for summary judgment, the

Page 5

MORAL CAUSATION OR NOTES ON MR. MILLS NOTES pdf
plaintiff may not simply rely on the allegations in the pleadings but must set forth specific facts by affidavit or
otherwise that show a genuine issue exists. An affidavit must contain facts within the affiant s personal
knowledge and which are admissible at trial. Mills alleges that Costco is liable to him for damages under
RCW 7. This statute states that a product seller. Costco Consequently, Costco should succeed on its motion for
summary judgment if it shows that Mr. Mills lacks evidence to support an essential element of RCW 7. Costco
concedes that it is a product seller but argues there is no evidence that any alleged breach of warranty
proximately caused Mr. Proximate cause requires a showing of both cause in fact and legal causation. Cause in
fact refers to the but for consequences of an act the physical connection between an act and an injury. In
contrast, legal causation rests on policy considerations as to how far the consequences of defendant s acts
should extend [and] involves a determination of whether liability should attach as a matter of law given the
existence of cause in fact. Both elements must be satisfied. Proximate cause is ordinarily a jury question but
may be determined on summary judgment if reasonable minds could reach only one conclusion. Yet proof of
proximate cause must rise above speculation or conjecture. See Seven Gables Corp. A jury will 6 No. Costco
not be permitted to conjecture how an accident occurred. Bally s Pacwest, Inc. Further, mere assertions that
material issues of fact exist are inadequate to overcome a motion for summary judgment. Evidence is
sufficient if it allows reasonable minds to conclude that there is a greater probability that the thing in question.
Costco argues that it is pure speculation that the bicycle tire went flat due to a breach of warranty. Costco
relies on Hiner for support. In Hiner, the court found no proximate cause where there was insufficient
evidence that proper warnings would have been read or heeded. It was, therefore, speculative to conclude the
failure to warn caused the injuries. Similarly here, any connection between the alleged improper brake
assembly and Mr. Mills s accident is speculative. In his deposition, Mr. Mills stated that he did not inspect the
bicycle on the day of the accident. He did not know why the bicycle tire blew out or if the brakes were
assembled improperly. Mills conceded that he did not know the facts regarding the alleged deficient assembly.
We note that in a affidavit, Mr. Mills stated that after talking with someone at a bicycle 7 No. Costco repair
shop he noticed that the front brakes were positioned differently than the rear brakes. However, this evidence,
viewed in a light most favorable to Mr. Mills, is not sufficient to present an issue of causation to the jury.
There are many reasons why a bicycle tire may go flat. Here, there is no evidence that suggests the brakes
caused or contributed to the accident. It is pure speculation that the tire went flat as a result of any breach of
warranty by Costco. Summary judgment in favor of a defendant is appropriate if the plaintiff fails to establish
a prima facie case concerning an essential element of his claim. In light of Mr. Mills s failure to raise a
genuine issue of material fact as to proximate causation, summary judgment was properly granted.
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Additional Information In lieu of an abstract, here is a brief excerpt of the content: He could be called an
empiricist, but then one would have to be careful to distinguish him from the associationists, who are usually
treated as the empiricists par excellence. In assessing his role in intellectual history he cannot be treated solely
as a philosopher because he wrote eight w lumes of verse, six of which were published while he shared the
chair of Moral Philosophy at Edinburgh with l ugald Stewart. Finally, we have to ask whether Brown
contributed any thoughts of his own to the history of thought or whether he did no more than produce a
pastiche based entirely on the work of others: George Davie and MI. Michael Barfoot gave me a great deal of
hell. Michael Pakaluk made invaluable comments on tire first draft. A preliminary version of the paper was
read to the Scottish Philosophy Seminar at tire University of Edinburgh in January e. The rules governing the
search of knowledge and which guaranteed the genuineness of that knowledge once it had been attained had to
be equally applicable to both, he believed. He also held that scientific and metaphysical practice resembled
each other in another way. In both, he assumed without question that discovery consisted of recording the
temporal relationships between events and of the use of various techniques of analysis in order to describe the
ultimate constituents of substances. A complete compendium of knowledge, then, would consist of a record of
all the invariable successions that actually occur in the universe. Since Brown held that causation is nothing
other than the occurrence of invariable successions, the central role of that concept in all his thinking is
obvious. In stressing the close relationship between metaphysics and natural philosophy Brown was not
setting himself apart from other philosophers of the Scottish Enlightenment. One aspect of his thought that
clearly differentiates him from them is his monism. At first sight he does not seem to be a monist because,
right from the time he started to develop his philosophy seriously, he asserted that neither the physical nor the
mental realm had any primacy over the other. So we are, I think, obliged to call him a methodological monist.
In order to understand what is meant by that term, it is necessary to bear in mind that Brown believed that the
same causal principles operate in both the physical and the mental universes. Because those principles operate
in different media and because of the limitations of the process of introspective analysis the only procedure
available, so Brown believed in the You are not currently authenticated. View freely available titles:
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The plaintiff railroad worker filed an action under the Federal Employers Liability Act alleging that the
defendant railroad company violated its duty to provide a reasonably safe workplace during an off-site
meeting by failing to anticipate that a stairway defect or debris on the stairway constituted a tripping hazard.
The railroad company filed a motion for summary judgment arguing that the plaintiff was not within the scope
of his employment when he fell, that he cannot prove that the railroad breached its duty under the Federal
Employers Liability Act to provide a reasonably safe workplace, and that he cannot prove causation. We
remand the case to the trial court for further proceedings consistent with this opinion. Mills completed a test in
the early afternoon and took advantage of a twenty-five-minute break between sessions to leave the
second-floor meeting room to retrieve his blood pressure medication from his truck. He used the stairs located
on the outside rear of the building, which offered the quickest route to the parking lot. Mills successfully
descended the upper flight of stairs and two steps of the lower flight when he fell down the remaining three or
four steps. As a result of the fall, Mr. Mills injured his head, neck, and right shoulder. CSX moved for
summary judgment, arguing that Mr. In support of its motion, CSX filed transcripts of two interviews of Mr.
Mills conducted by CSX employees shortly after the incident and excerpts from a deposition of Mr. CSX also
submitted photographs of the stairs in question taken some time after the day Mr. CSX argued that Mr. Mills
could not identify the specific cause of his fall and that he therefore can only speculate as to whether he
slipped, tripped, or fell for no reason. In his affidavit, Mr. Miller described the stairway on which Mr. Mills
fell as having an iron face and a concrete tread. The tread on the steps was slightly below the level of the face,
creating a metal lip on each stair. Miller had tripped on the same stairs as Mr. Mills but was caught by a
coworker. Mills argued that Mr. Mills stated that he saw debris on the stairs, created genuine issues of material
fact as to whether CSX breached its duty under the FELA to protect Mr. Mills from the danger and whether
the lip, the debris, or both caused his fall. A plaintiff may bring an FELA action in either federal or state court.
Bogle, Ohio St. To apply this interplay of state and federal law, we first look to federal substantive law to
determine the elements of an FELA claim. An FELA claim has four elements, requiring that: After identifying
the elements of the claim, we apply Tennessee Rule of Civil Procedure 56 to evaluate whether CSX is entitled
to summary judgment. By imposing this burden of production on the moving party, Rule 56 precludes
summary judgment from disposing of issues of material fact. A trial court must dismiss the summary
judgment motion if the moving party fails to satisfy this initial burden of production. Mills, the nonmoving
party, to determine whether he has shown that the case presents genuine issues of material fact or that CSX is
not entitled to judgment as a matter of law. Town Mall, S. CSX first argues that Mr. To support its motion,
CSX argues that Mr. The record contains facts that Mr. Mills was being compensated for training, that he was
on the premises of the training site when he fell, and that he was to return to training that afternoon. The
evidence offered by CSX does not affirmatively negate the essential scope-of-employment element of Mr. Nor
does this evidence show that Mr. Mills cannot prove at trial that he was within the scope of his employment
when he fell. CSX has not shown that Mr. CSX, therefore, has failed to satisfy its burden of production as to
this element. Mills cannot prove that CSX was negligent. We again consider federal substantive law to
determine the elements of negligence under the FELA. An FELA claimant must prove the common law
elements of negligence. CSX argues that Mr. Mills cannot prove that CSX breached this duty. In support of its
motion, CSX points to two interviews and a deposition of Mr. Mills in which Mr. Mills states that he was
unsure what caused his fall, that gravel or small pebbles caused his fall, and that a defect on the stairs caused
his fall. The record shows that Mr. Mills stated at times that he could not identify what caused his fall but that
something caused his fall: Mills stated that he saw debris or a possible defect on the stairs: Just a few pieces.
Mills cannot state with certainty what caused his fall. CSX contends that since Mr. Mills does not know the
cause of his fall on the stairway, he is unable to prove that CSX breached its non-delegable duty to provide a
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reasonably safe workplace. CSX again fails to satisfy its burden of production. Mills stated that the steps were
worn and had loose sand on them. Nor does the variety of Mr. Mills cannot prove that CSX breached its duty.
CSX therefore has not satisfied its burden of production. Mills cannot prove causation at trial. Again, the
record shows that at various times Mr. Mills stated that debris on the stairs, a stairway defect, or both caused
his fall. In support of its motion, CSX again argues that Mr. In pointing to Mr. Mills cannot prove the essential
element of causation at trial nor does it affirmatively negate that element. Although the above burden-shifting
analysis can be an important tool in deciding whether summary judgment is appropriate, it is not always
necessary to engage in this exercise when the nonmoving party has clearly stated a genuine issue of material
fact that would preclude summary judgment as a matter of law. Mills produced the affidavit of Mr. Miller,
who stated that a metal lip caused him to trip on the same stairs shortly after Mr. Resolving this issue is
necessary to determine whether CSX breached its duty under the FELA to provide its employees a reasonably
safe workplace and whether that failure caused Mr. Without regard to whether CSX met its burden of
production, this issue of material fact precludes summary judgment. Mills cannot prove an essential element
of his claim at trial. Mills identified an issue of material fact that must be addressed to determine whether CSX
breached its duty under the FELA and whether the breach, if any, caused Mr. The existence of a genuine issue
of material fact precludes summary judgment. The matter is remanded to the trial court for proceedings
consistent with this opinion. CSX is a railroad company engaged in interstate commerce, and its liability for
employee injuries is instead determined by applying the FELA. However, it is inapplicable to motions for
summary judgment, a procedure that is similar to but distinct from a motion for directed verdict. Spring City
Motor Co. It is not entirely clear which standard of causation Rogers applies to FELA cases-the common law
standard or a relaxed standard. In a concurrence to Norfolk Southern Railway Co. Sorrell, Justice Souter,
joined by Justices Scalia and Alito, argued that the concept of a relaxed causation standard in FELA actions is
incorrect and is the result of a misreading of Rogers. Justice Ginsburg, however, disagreed. A resolution of
this issue, however, is not necessary to the disposition of this case.
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Supreme Court of Tennessee, at Nashville. June 2, Session. Thompson and John William Baker, Jr. The
plaintiff railroad worker filed an action under the Federal Employers Liability Act alleging that the defendant
railroad company violated its duty to provide a reasonably safe workplace during an offsite meeting by failing
to anticipate that a stairway defect or debris on the stairway constituted a tripping hazard. The railroad
company filed a motion for summary judgment arguing that the plaintiff was not within the scope of his
employment when he fell, that he cannot prove that the railroad breached its duty under the Federal Employers
Liability Act to provide a reasonably safe workplace, and that he cannot prove causation. We remand the case
to the trial court for further proceedings consistent with this opinion. Mills completed a test in the early
afternoon and took advantage of a twenty-five-minute break between sessions to leave the second-floor
meeting room to retrieve his blood pressure medication from his truck. He used the stairs located on the
outside rear of the building, which offered the quickest route to the parking lot. Mills successfully descended
the upper flight of stairs and two steps of the lower flight when he fell down the remaining three or four steps.
As a result of the fall, Mr. Mills injured his head, neck, and right shoulder. CSX moved for summary
judgment, arguing that Mr. In support of its motion, CSX filed transcripts of two interviews of Mr. Mills
conducted by CSX employees shortly after the incident and excerpts from a deposition of Mr. CSX also
submitted photographs of the stairs in question taken some time after the day Mr. CSX argued that Mr. Mills
could not identify the specific cause of his fall and that he therefore can only speculate as to whether he
slipped, tripped, or fell for no reason. In his affidavit, Mr. Miller described the stairway on which Mr. Mills
fell as having an iron face and a concrete tread. The tread on the steps was slightly below the level of the face,
creating a metal lip on each stair. Miller had tripped on the same stairs as Mr. Mills but was caught by a
coworker. Mills argued that Mr. Mills stated that he saw debris on the stairs, created genuine issues of material
fact as to whether CSX breached its duty under the FELA to protect Mr. Mills from the danger and whether
the lip, the debris, or both caused his fall. Mills offered "too many possible ways he could have fallen, and
none of them which really causally can be While federal substantive law always controls FELA claims, claims
brought in state courts "are subject to state procedural rules. Bogle, Ohio St. To apply this interplay of state
and federal law, we first look to federal substantive law to determine the elements of an FELA claim. An
FELA claim has four elements, requiring that: After identifying the elements of the claim, we apply Tennessee
Rule of Civil Procedure 56 to evaluate whether CSX is entitled to summary judgment. To be entitled to
summary judgment, CSX must show that the case presents "no genuine issue as to any material fact and that
[CSX] is entitled to a judgment as a matter of law. By imposing this burden of production on the moving
party, Rule 56 precludes summary judgment from disposing of issues of material fact. A trial court must
dismiss the summary judgment motion if the moving party fails to satisfy this initial burden of production. If
CSX satisfies its burden of production, we examine the evidence produced by Mr. If there are no issues of
material fact, we "take the strongest legitimate view of the evidence in favor of the nonmoving party, allow all
reasonable inferences in favor of that party, and discard all countervailing evidence" to determine whether
CSX is entitled to a judgment as a matter of law. Town Mall, S. CSX first argues that Mr. Mills was not within
the scope of his employment when he fell because he exited the meeting room using the rear stairs and was
engaged in a "purely private activity" while retrieving his blood pressure medication. To support its motion,
CSX argues that Mr. Mills "made the decision to use the rear exit stairs rather than using the front entrance"
and that he was not in a training session when he fell. In an FELA claim, the scope of employment includes
both actual work and acts that are necessarily incidental to actual work. The record contains facts that Mr.
Mills was being compensated for training, that he was on the premises of the training site when he fell, and
that he was to return to training that afternoon. The evidence offered by CSX does not affirmatively negate the
essential scope-of-employment element of Mr. Nor does this evidence show that Mr. Mills cannot prove at
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trial that he was within the scope of his employment when he fell. CSX has not shown that Mr. CSX,
therefore, has failed to satisfy its burden of production as to this element. Mills cannot prove that CSX was
negligent. We again consider federal substantive law to determine the elements of negligence under the FELA.
An FELA claimant must prove the common law elements of negligence. CSX argues that Mr. Mills cannot
prove that CSX breached this duty. In support of its motion, CSX points to two interviews and a deposition of
Mr. Mills in which Mr. Mills states that he was unsure what caused his fall, that gravel or small pebbles
caused his fall, and that a defect on the stairs caused his fall. The record shows that Mr. Mills stated at times
that he could not identify what caused his fall but that something caused his fall: Mills stated that he saw
debris or a possible defect on the stairs: Just a few pieces. Mills cannot state with certainty what caused his
fall. CSX contends that since Mr. Mills does not know the cause of his fall on the stairway, he is unable to
prove that CSX breached its non-delegable duty to provide a reasonably safe workplace. CSX again fails to
satisfy its burden of production. Mills stated that the steps were worn and had loose sand on them. Nor does
the variety of Mr. Mills cannot prove that CSX breached its duty. CSX therefore has not satisfied its burden of
production. Finally, CSX argues that Mr. Mills cannot prove causation at trial. Mills stated that debris on the
stairs, a stairway defect, or both caused his fall. In support of its motion, CSX again argues that Mr. In
pointing to Mr. Mills cannot prove the essential element of causation at trial nor does it affirmatively negate
that element. Although the above burden-shifting analysis can be an important tool in deciding whether
summary judgment is appropriate, it is not always necessary to engage in this exercise when the nonmoving
party has clearly stated a genuine issue of material fact that would preclude summary judgment as a matter of
law. Mills produced the affidavit of Mr. Miller, who stated that a metal lip caused him to trip on the same
stairs shortly after Mr. Resolving this issue is necessary to determine whether CSX breached its duty under the
FELA to provide its employees a reasonably safe workplace and whether that failure caused Mr. Without
regard to whether CSX met its burden of production, this issue of material fact precludes summary judgment.
Mills cannot prove an essential element of his claim at trial. Mills identified an issue of material fact that must
be addressed to determine whether CSX breached its duty under the FELA and whether the breach, if any,
caused Mr. The existence of a genuine issue of material fact precludes summary judgment. The matter is
remanded to the trial court for proceedings consistent with this opinion. Miller tripped in , "[s]hortly after" Mr.
CSX is a railroad company engaged in interstate commerce, and its liability for employee injuries is instead
determined by applying the FELA. However, it is inapplicable to motions for summary judgment, a procedure
that is similar to but distinct from a motion for directed verdict. Although the granting of either motion will
preclude the trier of fact from considering the case, summary judgment is entered before the nonmoving party
has had the opportunity to fully present its evidence at a trial while a directed verdict is requested "at the close
of the evidence offered by an opposing party or at the close of the case. Spring City Motor Co. In a
concurrence to Norfolk Southern Railway Co. Sorrell, Justice Souter, joined by Justices Scalia and Alito,
argued that the concept of a relaxed causation standard in FELA actions is incorrect and is the result of a
misreading of Rogers. Justice Ginsburg, however, disagreed. A resolution of this issue, however, is not
necessary to the disposition of this case. Newsletter Sign up to receive the Free Law Project newsletter with
tips and announcements.
7: Mills v. CSX Transp., Inc., S.W.3d â€“ www.enganchecubano.com
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